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| would like to express my thanks to the judges tha  tintegrate
the Group of experts of the Observatory against the Domestic and
Gender Violence. Thanks to their effort and dedicat  ion we can avail
of a very useful study for a first approach to the interpretation and
implementation of the Organic Law 1/2004, of 28 ™ December, on
Measures of Comprehensive Protection against Gender Violence.

Four years after the specialised judicial bodies ca  me into
operation, it is now necessary to know how our trib unals are
implementing the new specific laws on gender violen ce within the
scope of the couple —procedural and substantive, cr iminal and civil
rules- with the aim to know the judicial response a nd make a
diagnose that might be used on potential proposals for
organization or legislation improvements.

The “Study on the implementation of the Comprehensi ve Law
against Gender Violence by the Provincial Courts” i sthe result
of a significant sample of sentences passed by the criminal
Sections that specialize in Violence against Women, within the
Provincial Courts. The indicators used in the a.m. study disclose
important aspects of the judicial performance, as w ell as the legal
controversies raised from the interpretation of som e regulations.



STUDY ON THE IMPLEMENTATION OF THE COMPREHENSIVE LW BY THE PROVINCIAL COURTS

All of which are matters of interest. Take as a sam ple the
ones related to the judicial appreciation of the st  atement of the
victim as the only prosecution evidence; or the dif ferent
jurisprudential interpretations on the effectivenes s of the victim’s
consent on the violation of the judicial prohibitio n on

approximation or communication. Also, the repercuss ion and
incidence in this matter of general prosecuting reg ulations, such
as the exemption to declare of a relative witness- IS considered,

and the study is complemented with information abou t the number
of acquittal or conviction rulings, offenses and pe nalties most
commonly applied and the incidence of the amending
circumstances of the criminal responsibility on thi s criminal
phenomenon.

Finally, this work has the merit of presenting a fi rst
radiography of the judicial response since the Orga nic Law 1/2004

was passed. Not only does it undo imaginary issues or
generalizations lacking on factual support like the one concerning
the potential “false reports” issued by women but i t also, and more
importantly, offers objective elements to extract u seful
conclusions for the diagnosis and proposals of impr ovement. A
compromise and an institutional duty that the artic le 9.2 of the
Spanish Constitution imposes on all public authorit ies, binding us

to remove all obstacles that may prevent or make di  fficult the real
and effective equality and freedom for men and wome  n.

Inmaculada Montalban Huertas
Member of the General Council of the Judiciary
President of the Commission for Equality and of the Observatory
against the Domestic and Gender Vilolence
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|.INTRODUCTION

During the last few years, the Group of Expert®omestic and Gender
Violence within the Judiciary has taken up the gtadd analysis of the court
rulings concerning the most serious manifestatioinghis violence, with the
object of improving the knowledge of one of theefsc—the judicial response-
of the criminal phenomenon that was initially clasd under a general
heading of “domestic violence” and which, later,ashbeen specifically
visualized and typified as “gender violence”; instlsase, within the scope of
the partner or ex-partner relationship.

Up to now, this specific performance has been aiaiednalysing the
sentences passed by the Tribunals of the Spanighrélated to homicides or
murders that have taken place among the membehe afouple or ex-couple,
materialising in three studies. The two first ohase been published along the
year 2.008 and the third one, recently, duringnioath of July 2.009.

The first one was related to the totality of thateaces passed by the Tribunals
of the Jury between 2.001 and 2.005. The secorg mitiating annual
periodicity studies in this matter, involved theudst of the ones passed in
2.006. The third one assumed the analysis of thesees passed on this field
during 2.007 by both, the Tribunals of the Jury #relProvincial Courts. All of
them have unquestionably concluded that violensaltiag in death of the
partner or ex-partner is, fundamentally, part & ¢ender violence: 94,49% of
the perpetrators of the committed homicides andderst judged and sentenced
between 2.001 and 2.005, have been male. Thismgageerises to 97% for the
cases sentenced in 2.006, declining to 77% ondbkescsentenced in 2.007 by
the a.m. bodies.
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While performing the first studies, the people gnaging the Group of
Experts agreed that, after a certain period impteimg the last legal reform on
this matter -the Organic Law 1/2.004, dated 28thcdbaber, on the
Comprehensive Protection Measures against Genaéende (from here forth,
Comprehensive Law), which introduces important gasnin the way this
specific violence should be addressed-, studiesuldhde carried on
periodically on particular aspects of its implenation in order to get to find
out the judicial response to this criminal phenoamen

The study presented in this occasion concernstadioproximation to the
judicial implementation of the Comprehensive Lamgluding the influence in
the results of such implementation of legal norinat talready existed, by
considering a representative sample of resolutions.

Initially, we had to decide on two options: thdesdon of the sample
object of study and the matters that would be ipoaated to it.

Concerning the first option, we had the possibility count on the
invaluable collaboration of the Judicial DocumeniatCentre that gathers a
maghnificent database on judicial resolutions whiglie made available to us.

Concerning the specific object of study of the sraoés concerning the
selected sample, from the very first moment, wesmared aiming exclusively
at some of the aspects of its implementation, kngwhat this study would not
exhaust the different problems that have arisethis work. Those may be
taken up in further studies.

Nevertheless, the Judicial Documentation Centralbdeste presented two
limitations:

The first one, which could only offer resolution®rh the collegiate
bodies, in particular and as regards the presemtystsentences from the
Provincial Courts, passed both, on appeal (in¢hse, against either decisions
on trials for infractions, or sentences issuedh®y€riminal Courts that had
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prosecuted offenses), or issued on first instamwomcerning offenses that
involve a deprivation of liberty sentence, lastowgr five years.

Through the ones passed on appeal, we may knowt atieu
implementation of the Comprehensive Law by the @oaf Violence against
Women, as regards the trials for infractions, apdhe Penal Courts in charge
of the bulk of trials of offenses of gender violendut only as long as the
account of the proved facts, the legal argumentatiand the full dispositive
part of the passed sentence in firsthand are ceregidin the appeal ruling,
which does not happen in all cases. This is rekesaite the appeal rulings
represent 95,48% of the studied sample object. Mewet did allow to
thoroughly know the implementation of the Comprednes Law on the most
serious cases of gender violence, which are toiée@, tin first instance, by the
Provincial Courts.

The second limitation is due to the fact that, eteetinis date, the Judicial
Documentation Centre does not avail of 100% ofrdselutions passed by the
collegiate bodies.

Nevertheless and considering that the Judicial Dmruation Centre
database was able to provide with the maximum plessinformation
obtainable on these resolutions, and discardingptssibility of carrying on a
field job on the full scope or on a representafpast of the jurisdictional
bodies, the Judicial Documentation Centre was reduto provide all the
resolutions they held within their criminal datadathat belonged to collegiate
bodies (Provincial Courts) , on the matter of gendelence, concerning the
period between®1January 2.007 and 3March 2.008. This way, we intended
to know about the implementation of the Comprehandiaw, consolidated
after a certain period of time from its coming ingffect, preventing the
incorporation of the initial interpretations thatchnot been maintained through
time. Equally, and based in the fact that in mdrantjust a few cases, the
judicial response was produced, specially earigthh undesirable delays, we
intended to limit to the maximum the submittal e$olutions that, having been
passed after Titles IV and V of the Comprehensiesvlcame into effect,
referred to events that had taken place previouslyich demanded the
application of the law in force at the moment therdgs took place. The study,
as previously stated, was meant to find out abbetithplementation of the
Comprehensive Law and this could only be achieas®8 on resolutions that
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prosecuted cases that had occurred after its comiogeffect. Even though the
chosen time criterion intended to prevent receivegplutions that were not to
be an object of study, due to the stated critestame of the ones received,
nevertheless, have had to be excluagubsteriorj after confirming the fact that
they did not concern cases susceptible of beinguded within the new
regulation.

Once the total amount of criminal resolutions edato this subject and
available within the Judicial Documentation Centlatabase was received
within the stated period, we asked the Sociologit Statistics Studies Section
in the General Council of the Judiciary to fix thppropriate methodology to
achieve a comprehensive study sample that mightobsidered reliable and
representative of the work performed by the CrimBections Specialized in
Women Violence in our Provincial Courts.

The technical record of the sample of sentencé®tanalysed, provided
by the a.m. Section, evaluated the number of résak passed during the
period under study (7.691, according to the infdromaresulting from the
statistics judicial bulletins at the moment theofegons were received) and the
number of sentences received (1.653). In ordereterchine the size of the
sample, to achieve the highest degree of relighittm the selection to be
performed, the Sociologic and Statistics Studiesti®e established that 580
sentences would provide a reliability level of 99%d a sampling error of 2%
which is considered greatly representative.

Once the sample number was fixed, the provinciatribution of the
total figure of the same was made following twogmaeters: the total number
of criminal sentences passed in the whole of Spamnected with gender
violence (in grade of appeal against gender vi@denéractions and offenses
and in first instance by the Provincial Courts) ahd number of sentences
passed in each Provincial Court, referred to theedtperiod for both cases. In
order to effect as close a calculation as possibloth parameters and so as to
round them off, the final sample raised to 606 aecgs. The provincial
division of the sample was the result of dividihgstfigure between the weight
each province has in resolutions and sentences.

The fact that the sentences submitted by the &ldizocumentation Centre
were numbered in an orderly fashion from 1 to 1663a provincial
arrangement, helped in the task of obtaining a gandigure of the specific
sentences to be analysed in each province.
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The selected sentences are the result of calcglainmany random numbers by
sections as the sample assigned to the particidaimge.

The sample object of study was fixed as per tHewiahg table:

Sample Sample
ALAVA 3 LA RIOJA 2
ALBACETE 1 LAS PALMAS 19
ALICANTE 50 LEON 5
ALMERIA 10 LUGO 1
ASTURIAS 15 LLEIDA 4
AVILA 2 MADRID 151
BADAJOZ 3 MALAGA 3
BALEARS 0 MURCIA 14
BARCELONA 105 NAVARRA 4
BURGOS 6 OURENSE 0
CACERES 1 PALENCIA 0
CADIZ 21 PONTEVEDRA 10
CANTABRIA 7 SALAMANCA 0
CASTELLON 3 SANTA CRUZ DE TENERIFE 13
CIUDAD REAL 6 SEGOVIA 0
CORDOBA 1 SEVILLA 12
CORURNA (A) 6 SORIA 0
CUENCA 2 TARRAGONA 2
GIRONA 19 TERUEL 0
GRANADA 18 TOLEDO 3
GUADALAJARA 0 VALENCIA 25
GUIPUZCOA 3 VALLADOLID 6
HUELVA 3 VIZCAYA 21
HUESCA 1 ZAMORA 1
JAEN 5 ZARAGOZA 19
TOTAL 606
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Therefore, the study was made on 606 sentencesavi been excluded
along the same because either the sentence drélat¢ to the gender violence
regulated by the Comprehensive Law, or the evertdk place before it came
into effect. The intended knowledge, as previously stated, acoece the
implementation of the Comprehensive Law, and netjtidicial response to the
gender violence before this last amendment. Therlatd been taken up, some
time back, by earlier studies entrusted to the Latiooy of Legal Sociology in
the University of Zaragoza. Thus and finally, théx@ve been 530 sentences
analysed. According to the Sociologic and Stass8tudies Section, this figure
maintains a reliability level of 99% and a sampliagor of 2,145%. This
circumstance allows for a great level of reliapihen legally implementing
the Comprehensive Law all over Spain, as regamsnditers that are the object
of study.

The object of the investigation was based on thHevitng matters:

1. Penal types that are the object of a convictingaoquitting
sentence, with the exclusive purpose of enablirgpbssibility of referring to
them the different aspects that have been considere

2. Reasons for acquittal.

3. Evaluation of the victim's statement when this ise tonly
prosecution evidence presented in an oral procgedin

4.  Analysing which resolutions required or excludedsubjective
element in the penal types, the discriminating nhta, an element that the
legislator had not included in the description loé different penal types and
which was known to be required by some Tribunalaraglement of the type,
based in article 1 of the Comprehensive Law.

5.  The specific circumstances that amend the crimiagponsibility
considered in the condemning sentence.

6. The effects of the victim's consent to the resumptof a life

together, while existing a restraining order (seogeor measure), as regathe
penalty or acquittal following the type in artielé8 of the Penal Code.

10
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7. The interpretation of the “similar affective retat’ without
existing a life together, to which some penal typefer, to include or exclude
the implementation of the Comprehensive Law.

8. The penalties imposed in the convicting senten¢kerahan the
deprivation of liberty.

9. The possible reference to the existence of falseisations in the
passed resolutions.

10. The existence of reasons for nullity in the semtengassed
firsthand, when considered by the Provincial Court.

11
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II.RESULTSOF THE STUDY

II.1. DISTRIBUTION OF THE RESOLUTIONS

Out of the 530 sentences conforming the total dammroup that has
been an object of study, 34 (a 6,42%) concern dp@eminst sentences passed
on trials for infractions; 472 (a 89,06%) concenppe@als against sentences
passed in cases of plea bargaining by Penal Caurtls 24 (a 4,53%) are
sentences passed in first instance by the ProviGoiarts.

1- | [ | 3 - LINICA
APELACION 34 APELACION 4?2 aslnﬁ% INSTANCIA 24 4.53%

J.FALTAS DELITOS

12
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1I.2. SENSE OF THE RULING

The result of the final judicial decision on th®@eedings concerning the
penal infractions related to gender violence, esggd in the Provincial Courts’
resolutions, is a conviction, due to one or variodgctions, in the 84,91% of
the cases concerning 450 sentences. There is & 108%ases (related to 10
sentences) that declare the nullity of the appeatdence. The reminder -70
sentences, a 13,20% of the cases- relate to aamgetitences.

31 of the studied sentences, a 5,85% of the tasés; contain both, a
statement of conviction, as regards some infrastiand an acquittal, as regards
others. Once this clarification has been introdudkd figures and percentages
remain as follows:

4 - CONDENATORIA | 450 5- ABSOLUTORIA 104 G-NULA | 10 lsggtgig;rfﬂm Y 31

4 - CONDENATORIA Iigq_g]:v.n 5-ABSOLUTORIA  [19,06% 6-NuLA [189% 7-CONDENATORIA Y 5 85%
== R Rl ABSOLUTORIA

13
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1I.3. ON THE PENAL TYPES OBJECT OF CONVICTION AND
ACQUITTAL

The offense against which a charge has been raisstloften and which,
because of this, has been the object of the highastoer of convictions or
acquittals, is the one described in article 153hef Penal Code, which typifies
the psychic undermining or the injury that does neofuire medical or chirurgic
treatment or the ill-treatment performed withoutigiag injury. Concerning the
penal types that have been the object of a coonidtr the 450 resolutions of
this kind, a 59,33% (267) of the convicting rulingse related to this offense,
which may concur with some others. As regards t@emnces of acquittal, a
65,35% of the total number of them are acquittals this offense,
notwithstanding a conviction or an acquittal rulmged to other infractions.

The second offense, quantitatively speaking, whglthe object of a
conviction ruling in most cases is that of minaetis, a 21,78% (98 sentences),
followed by that of violation of a sentence or psmnal measures, issued for
the protection of gender violence victims, a 10,42% sentences).

Concerning the acquittal rulings, the a.m. two éfes are also the ones
that have obtained this type of rulings in second third place, although in an
inverted order: the second offense -in terms ofngtya that has got more
acquittal rulings is the one related to a violatiohsentence or provisional
measures issued for the protection of gender welenctims, a 25,74% (26
sentences), of the total acquittals, followed bgt tbf minor threats, a 22,77%
(23 sentences).

Other types of offenses have had a much smalledance. Thus, the

offense related to regular violence is the objéa convicting ruling in 6,22%
of the cases and of acquittal in 11,88% of thd tmianber of cases of this kind.

14
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Far behind, the accusation of physical injury -buding the cases of major
importance, with the result of deformity- amounts & 4% of the total
convictions and to a 0,99% -1 sentence- of theitteds. Another 2,67% of the
conviction rulings are, at least, due to crimesvfior intimidations, offences
that reach a 5,94% of the total acquittals.

The convictions related to homicide reach 1,11%hef court rulings of
this kind.

Under the 1% figure are included the sentencetekla offenses against
sexual freedom and indemnity (0,89% which, nevéstis represent a 2,97% of
the total acquittal rulings) and related to theitesby deprivation of liberty
(0,44% which, in itself, represents a 1,98% of th&l ones for the opposed

sign).

The acquittals for homicide are also under the Afgéshold: one sentence
only, amounting to 0,99% of the total acquittals.

Sometimes, due to the earlier mentioned limitatoncerning the non-
inclusion of the report of the proved facts withive sentences passed in appeal,
and in the absence of this knowledge, we are ptedeinom knowing the facts
that were the cause of their perpetrator’s cormctr his acquittal; this seems
to be reinforced by the diversification of the terology used to name the
offense types in the sentences (gender violencenod#, offense of violence
against women, domestic violence offence relateattiole 153.1 CP, offense of
violence within the scope of the family, injuriegtimn the scope of the family,
aggravated offense of gender violence, ill-treatnugfence, aggravated offence
of standard psychic domestic violence, simple ajgtavated domestic violence
offense...), without an explicit reference to a pdgpé or a specific rule. This is
extensive to the cases of conviction or acqurgdted to an infraction as per
article 468 of the Penal Code, where the lack ofusion of the statement of
proved evidence, if existing, prevents to ascerthithe ruling, whatever its
contents, is referred to a violation of a sentemc® a violation of a provisional
measure.

The following tables show the number of sentencegh their related

percentages, that have been delivered in the athlgample, to convict or
acquit, on the gender violence offenses.

15
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They also show the rulings on infractions, whichnmore than a few
occasions discover the lesser gravity grantedeadported facts in the judicial
venue and which, in other occasions, also form glasentences passed on other
offences.

|1- TIPOS PENALE
TIPOS PENALES CONDENA |l TIPOS PENALES ABSOLUCION'
11)-ART. 153 | 267  1.9) - Lesiones al feto |1 13)-ART. 153 | GF  1.21)- Lesiones al feto
1.2)- ART. 171 98 _‘I.;UJ - contra |3 libertad & T | 114y - ART. 171 23 1.22) - contra |a libertad & 3
——— indemnidad sexuales — ind 1! ales
1.3) - ART. 172 12 Bt ) - ) L | 1.15)- ART. 172 5 ir e:‘nm(.t—kl:lslt-:!lxudeal: -
——=— 1.11) - Privacién arbitraria libertad et 1.23) - Privacion arbitraria
1.4)-8RT. 468 [ 45 ; | 1.16)-ART. 468 [ 26 ppertad | 2
151-ART. 173 | 28 1;::'%-50&05 {Desglosar) | 147)-ART. 173 -—-12 1.24) - Otros (Desglasar)
P D. Al - ——
1.8} - Homicidia 5 —-ﬁ el | 1.18) - Homicidio [ 4 FM“_S c— Fmatbiimdit] U
1.7y - Aboita e B _ijfl_ uld DL AMENAZRS [ Ll 2 Eﬁ‘l@ﬁ Delite Hurte; 2
: I 53 o.iesones 3 L 618 T [ 1 oeleuumms:[ 1
1.8) - Lesiones 15 625 I 3 poootiwadodadaiss [ 1 | 1-20) - Lesiones 1 820 I 2% 55 EN
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Lastly, we must note that, in the a.m. table, remtion has been made to
the penal infractions that could be the objecthed study -when there are court
rulings related to offenses of resistance or dida@ree to authority, in the event
that the information on the statement of the proe@dence is missing-, such as
infractions related to the non-existence of damageswhich cases, it is
reasonable to predict their exclusion from thedfief direct protection of the
Comprehensive Law.
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I1.4. REASONS FOR ACQUITTAL

The knowledge of the reasons for the acquittal special quantitative
incidence in the resolutions passed by the Penatt§&owas an important aim
within the study in question. With this in mind amdially, various factors that
could lead to such ruling were considered in thendr up file. Specifically, the
knowledge of the incidence that the use of thetrmghexemption to declare
among some relations allowed by article 416 of@nieninal Procedure Act had
and, which since the visualization of the gendeterice, has acquired a specific
significance that is not considered when the ptypprotected by the legal
system is of a different nature.

In order to get to the earlier described goal, thiege of possibilities
generated by the implementation of the a.m. rulse ganded to a maximum,
including a section related to a complete lack vofl@ence, which included the
rulings related to that concept, from the casesravtige victim had refused to
report the offender, initiating the proceedingsdahsn the existence of other
evidence, to those in which the Court evaluatedhtireexistence of evidence, in
spite of the earlier displayed instruction and whinad justified the opening of
an oral proceeding.

The justification of the acquittal on other grounds.g.: on the
implementation of the principle din dubio pro reo”, was not specifically
considered as such in the file, notwithstandingintdusion in the comments
made on the analysed sentences.

The results obtained in this subject from the edrmut studies are the
following:
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2- INDAGAR MOTIVOS ABSOLUCION
2.A) - ART. 416 LECRIM
2.A.1) - Absolucion por acogerse dispensa no declarar en J.Oral | 11
2A2) - Se prioriza silencio J.Oral sobre la denuncia inicial ' 2
2.B) - Retractaciones en J.Oral respecto de anterior denuncia mativan absolucidn [ 4
2 C} - Por constar sélo la declaracién incriminatoria de la victima, sin coroboraciones periféricas [ 412
2.0) - En su caso, por falta absoluta de pruebas 13

[1.4.1. Introduction

It is really difficult to find at present a legsystem that, as in the case of
the Spanish one, has more reliably considered mitkiinternal regulations, the
principles and warrants of the different InternaéibInstruments and Treaties
that during the past thirty years, approximatelgyvén taken up the fight to
achieve the eradication of the violence exertedvomen, reducing and finally
suppressing the impunity areas of any action thay mesult from gender
violence and designing a more comprehensive protesystem for women that
are victim to this type of violence.

A thorough study of the facts that surround theermées and infractions
that represent the expression of gender violenp@sex a specific reality that,
even though no key has been found to eradicata the short term, does
perfectly provide a knowledge of its most commeatdires, at present. A social
reality that tells us why the victims in these aggions “collaborate” with their
aggressors, facilitating their actions, coveringnthup, protecting them, and
assuming unreasonable risks for an outside obs#rakis a stranger to the case;
this reality has no similitude with any other sghef human relations.

And thus, no other type of offences show the onstance that the victim
not only forgives her aggressor but, moreover, blemes herself of the
aggression and, immersed in what has been calledcycle of the violence”,
she continues in a permanent situation of aggnessigort-repentance-
aggression; which, very often, means that sheenill up finding herself at a real

18



STUDY ON THE IMPLEMENTATION OF THE COMPREHENSIVE LW BY THE PROVINCIAL COURTS

dead-end: she puts up a claim, withdraws it, slokdaut, she makes use of the
right of exemption to declare against her aggresisat is provided for the
relatives of the prosecuted individuals within gresecuting legislation... In the
end, it is a mighty obstacle race for such an aafpewulnerable victim of these
offences that might make her wish to withdraw fribv@ prosecution.

All of this has, of course, its direct reflection the result of the lawsuits
arisen from these facts that, obviously, have tadealby the inalienable
principles on the subject and guarantee the fglts of those who might be
accused of any such charges and, specificallyyige to the presumption of
innocence granted by article 24.2 of the Spanisis@mition.

Moreover, the specific nature of these offencedclwvbften take place in
the privacy of aggressor and victim, mean thasuch occasions and in the best
case, only a complex circumstantial evidence oistile statements of the victim
are available.

Both these attitudes and requirements are considine most of the
resulting acquittal sentences that have been ewamhere; most of these
acquittal sentences have been issued by the PraMaurts in the resolution of
appeals. Only 6 of the acquittal sentences have Ieseied by them during the
procedural phase.

11.4.2. Cases where the determination of the reassnfor acquittal is
not possible.

First of all, it should be noted that, in a consadde number of cases, it is
not possible to determine the causes that havlétk total or partial acquittal
of the charged individuals, concerning the sentermmfethe different Provincial
Courts which resolve the appeals, due to eitherstnecinct arguments that
support it or, because the latter concern varidhisraspects under debatEhis
Is the case in 23 of the analysed sentences.

Concerning 13 cases in this group, the reason whyause can be
determined to explain the acquittal is relatechifact that the dismissal of the

19



STUDY ON THE IMPLEMENTATION OF THE COMPREHENSIVE LW BY THE PROVINCIAL COURTS

appeals has been supported, exclusively, on thatitidional doctrine originated
from Sentence no. 167/2.002 of the Constitutior@alr€ From this point on, the
restrictive criteria it introduces on the extensafnthe control over the appeal
have been reaffirmed and reinforced in later rdswis from the same Court;
e.g.. Sentences no. 41/2.003 from™2Rebruary, 68/2.003 from ™9 April,
118/2.003 from 18 June, 189/2.003 from 27October; 192/2.004 from"%
November, 65/2.005 from 14March, 338/2.005 from 20D December or
11/2.007 from 1% January.

According to such a doctrine, and notwithstandihg tvide revising
possibility of the appeal Court, once an acqugtitence in firsthand has been
passed and a conviction sentence is requestedhdoddfendant in the appeal,
such conviction cannot be granted on the basifi@fstatements of witnesses,
experts and defendants if the Court has not wigtessich evidence under the
principles of publicity, vicinity and contradictioand the intended conviction
must be supported on a new evaluation of thoseegitof evidence that lead to
amend the proven facts. Therefore, the constitatiorierpretation of the right
to a trial with full guarantees should be adaptethe requirements imposed by
article 6.1 of the European Agreement for the mtide of the human rights and
the public liberties, according to the interpretatigiven to it by the European
Court of Human Rights. The latter states that, wihenbody of appeal needs to
make a global statement over the defendant's guilinnocence, the appeal
cannot be solved without a direct and personal exaon of the defendant that
denies having committed the action.

That is why, our Constitutional Court, and in secgs similar to the one
described above, among many others, has been akdhe violation of the
right to a trial with full guarantees when, witha@uty new evidence, a revocation
has taken place on first appeal of an acquittalesee and it has been replaced
by a convicting one, after a new evaluation andswaration of the defendants
and witnesses’ testimony on which the amendedmtate of the proved facts
was based. And this takes place on the groundstltkatonviction requires a
direct and personal verification of the new evabaratof the evidence by the
defendants and the witnesses, in a public debaterevthe possibility of
contradiction should be respected.
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We cannot forget, either, considering, and thisvisn more relevant, that
in most of this type of sentences, it is understtivat the repetition of the
evidence would not be legally possible, as perds&ictions imposed by article
790.3 of the Penal Prosecuting Law. In fact, thile rstates that, during the
appeal, the plaintiff may propose to effect thedewice proceedingsiHat he
was prevented from proposing in the first trial tloé proposals that were unduly
denied to him, so long as the necessary complaast aduly formulated at the
time; and of those others which were admitted betewnot effected due to
causes that are not to be attributed to the defatida

Even the Court itself establishes, in its recenht&@we of the First
Chamber, dated 21 May 2.009, in the appeal on the grounds of
unconstitutionality 8.457/2.006, after reiteratithgg above mentioned doctrine,
that the immediacy cannot be replaced by the éonmiss the appeal Court of
the audiovisual recording of the oral proceedinglslirated during the first trial.
And this is considered so because the immediaogi@tion to the oral evidence,
that is the statements, whichever the concept irclwkthey are transmitted,
means a direct contact with the source of the edegeits personal and direct
consideration; this implies the coincidence in tigpace of the individual who
makes the statement and the one before whom tieengtat is made.

Consequently, the only possibility of alteration tbe proved facts, in
these cases, cannot take place by replacing tla begly when evaluating the
evidence means, the appreciation of which requmesediacy; it must rather
consider the correction or coherence of the reagommployed at the evaluation
of the evidence. Thus, the duty of the appeal Caaes not consist of examining
the results obtained but rather of effecting théemal control of the logic
reasoning followed to get to them. That is to $hg,examination of the personal
evidence considered during the trial can only bié wathout effect if the
conclusive argument reached by the judggioviolates the right to an effective
legal tutelage, or reaches an absurd conclusiorth@rruling is irrational or
incongruent concerning the facts declared as proweid the judgement passed
were arbitrary.

In 9 of the analysed sentences, the impossibititglétermine the reasons for
acquittal is due to the fact that, since only tbewicted appealed, the reasons of
the appeal sentence are focused on the examiradtibe reasons for the appeal,
without evaluating the reasons that have led tg#raal acquittal of the same as
regards the rest of penal infractions he was adcoe$eduring the first trial,
which nobody questions.
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On the other hand, in another one of the analysatksces, the reasons
that led to the acquittal cannot be ascertainecuss; having considered only
the legal infractions in the appeal, the appealesee will only be examined in
such grounds, without considering the basis forcthraplaint.

11.4.3. Acquittal due to lack of sufficient eviderte (with victim’'s
statement)

Within this group of sentences of acquittal, 24tloé ones examined
support the fact that, even when existing statesieain the victim, they are not
considered as prosecution evidence with the poavprdve the tried facts. This
conclusion is reached after considering that ttaestents do not hold the
necessary conditions that would allow them to beswtered suitable evidence
to support, on themselves, a convicting sentence vathout the backing of
other suitable means of evidence.

In 3 of these sentences an allusion is made texistence of a previous
conflictive situation between the parts.

Also in this group, there are 2 sentences allutbnipe already mentioned
constitutional doctrine arisen from the STC 167W2,0as an obstacle to consider
an appeal against sentences of acquittal. Nevesg$elthey examine the
evaluation of the evidence effected in the Countesgce, confirming it.

In 8 cases, the understanding that the facts trettree object of the
accusation have not been sufficiently proved reldte the evaluation of the
sentence passed in appeal by the Provincial Coewhking the convicting
sentence issued by the Penal Court.
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11.4.4. Acquittal due to lack of evidence (withoutvictim’s statements)

These are cases where the plaintiff acts accortdingrticle 416 of the
Rules of Criminal Procedure, without considering tiest of the evidence —
which, in all cases, concerns the reference evielgiven by the Police agents
that took part in the action- as valid evidencerove the facts. This happens in
10 of the analysed sentences.

In connection with this, we may remember that Et#l6.1 of the Rules
of Criminal Procedure states tH#te following are exempted from making an
statement: 1).- the defendant’s relatives, up amivrd a straight line of
succession, his/her spouse, his blood or uterireHers and sisters and the side
blood relatives up to the second degree, as welhasatural relatives referred
to in number 3 of article 261{ancestors and descendants).

Moreover, it has been considered, unanimously, shah an exemption
must also be applied to the people close to thendi@int with a similar affective
or marital relationship, equality of status whidstbeen specifically admitted in
the most recent case law of the Second TribunahefHigh Court, among
others, in sentence number 134/2.007, datéirzbruary.

The reason for the existence of such a rule igelated to the protection
of the accused within the trial, as insinuatednnold sentence of the Tribunal,
and which could have been relevant for other tyglemfractions. Within the
penal proceedings, and abstaining to get into gp®unity of its reform in the
cases of infractions related to gender violences related to the protection of
the relative-witness who is in a conflict betweas/trer duty to make a true
statement and his/her possiligerestin concealing from or silencing to the
justice authorities the ill-treatment situation fove or other personal or family
reasons of the witness. Within this context, icassidered that people that are
so close to the defendant cannot be faced witidilleenma to either state the
truth of what they know that could incriminate hior, find themselves in a
situation where they could lie in order to proteich and thus incur in an offense
of false testimony.

Therefore, it is a personal right of the witnessha trial, which exempts
him/her from the general duty -of all those whelwithin the territory of Spain
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to declare all they know on whatever they are asksout, and tell the truth,
according to what is established in articles 41@ 483 of the Rules of Criminal
Procedure.

Concerning the impact of the a.m. referred rulghenprocess of trial, it
should also be noted that, following an alreadysotidated recent case law line,
(Sentence number 129/2.009 datel E@bruary, of the Second Tribunal of the
High Court, which ratified the earlier statemersuisd by the same Tribunal on
27" January 2.009), if the witness who is also théimiof the facts opts for
abstaining from declaring against the defendantoming to the above
mentioned processing rule, it should not be posdiblevaluate her summary
statements, whichever the way they were made, tasttbuld not be possible to
incorporate them to the plenary stage by readiegntin an oral process. It
should neither be possible to evaluate them thraongheference statements that
got the knowledge about the development of thesfdubugh the statements of
the person that appears in court and enjoys tlenption, while the High Court
understands that, in other case, their effect wbeldeutralized during the penal
proceedings.

In 9 of the sentences analysed here, passed byusadrovincial Courts
(Alicante, Barcelona, Madrid, Murcia, Las Palmaajragona and Sevilla), the
acquittal has been granted after having considinedullity of the statement of
the victim, made during an oral trial, where hghtito be silent as per articles
416.1 and 707 of the Rules of Criminal Procedur@s wiot respected,
considering that the outstanding practiced evidetidenot represent enough
proof to support the convictions passed by the Reoarts.

11.4.5. Acquittals on an offense of breach of a canction sentence and
provisional measures, in response to the victim'soosent

In some cases, the acquittal sentences are d@itus reasons related to
the defendant’s lack of knowledge of the resolutivat sanctions a sentence or
provisional measures of a restraining order to stop from getting near or
contacting the victim.
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Also, in other cases, they are due to the factttileexecution stage has already
started and thus also, the implementation of theviction sentence where the
beginning and finishing date of the conviction loe hotification to the affected
person of the consequences of the non-complianeestated. All of the reasons
have been included in the sections related to tdopitdial due to lack or
evidence, with our without testimony from the wuatifollowing the outcome of
each case.

Moreover, there are 4 sentences — from the Pralin€ourts of
Tarragona, Santa Cruz de Tenerife and Madrid-, evbiez acquittal sentence is
due to the fact that the renewal of a life togethrespite of existing a restraining
order, takes place with the consent of the victim.

11.4.6. Acquittal based on the absence of the fingy element

This section includes, at least, in a specific datermining way of the
verdict, 5 sentences, 4 from the Provincial CodiriValencia and 1 from the
Provincial Court of Barcelona. Within them, the aitgl from the offenses of
ill-treatment of article 153.1 and threats of detit71.4, both of them within the
Penal Code, are due to the acknowledgement ofdtie ¢f proof about the
events having taken place within the context otwaton of dominance or as a
consequence of a discriminatory spirit on the sidie defendant.

In four of these cases, three from the Provinc@li€of Valencia and one
from the Provincial Court of Barcelona, involve ipgocal aggressions. In the
fifth, also from the Provincial Court of Valenciand acquittal sentence is
reached due to the lack of precision about the dramwhich the events took
place: the court sentence states, as a provedHatthe defendant uttered

“expressions in a threatening tone like if | getdhof my gun,
you and your mother will know all about it”

And the appeal sentence states that:
“notwithstanding the ambiguous content of the dter
expression, which is susceptible of various intetgtions,

without availing of the precise frame in which iasvuttered,
and without discarding that it might have beenergt
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within the context of a discussion, in a vindicgtspirit by the
defendant, as a consequence of the oppositionttierplaintiff
to the petition made...”.

[1.4.7. Other reasons

There are 4 sentences that cannot be framed wattynof the groups
above mentioned.

The first one is Sentence number 112/2.007, dat8dviay, from Section
3 of the Provincial Court of Asturias. It revokée tsentence passed by the Penal
Court that condemned the defendant as the authan offfense of ill-treatment
related to article 153.1 of the Penal Code, aaqgithim on the grounds that,
during the trial, three months had elapsed betwsenof the sittings and the
next, the injuries were minor and they did not awp® have been caused
intentionally, and, moreover, they were not a sifirihe discrimination of the
defendant towards the victim, his ex-wife, whom,h&@sunderstood, provoked
the discussion when she went to the defendant’'sentmupick up her belongings.

The second one is the Sentence number 83/2.005d ddt April, from
Section 2 of the Provincial Court of Valladolid:abnfirms the acquittal of the
defendant accused of an offense of ill-treatmendtlas conviction as the author
of an infraction for injuries because, accordingtiahe circumstances of the
relationship that related him to the victim have been sufficiently clarified. It
concerns an underage of 17 who a year before thgeesgion had kept a
sentimental relationship with the plaintiff, exrsdi no registered data that would
allow for its equation to a marital relation.

The third one of the sentences is number 283/2.6a8d 12 March,
from Section 27 of the Provincial Court of Madrighich also confirms the
Penal Court’'s acquittal of the defender from théemde of threats he was
charged with, stating that the uttered expresscamot be part of such crime.
Thus, it is considered proved that, during a phdiseussion, the defendant said
to the plaintiff:

“1 will go for you, | will give you no quarter. Wwill take you to
Court”

and, later, he sent her an SMS, telling her
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“You have buried yourself”

The appeal sentence argues that an offense otdloaanot be considered
since the essential requisite of this penal infoacis missing, that is,

“the warning of a future ill, unjust, possible, defd and
dependant on the will of the person who utters it”.

A last sentence, number171/2.007 datell ddne, from Section 2 of the
Provincial Court of Las Palmas, revokes the oneeddy the Penal Court that
convicted the defendant for an ill-treatment ofeen§he Court issues an
acquittal sentence because she, who had adoptemjtihéo be silent according
to article 416 of the Rules of Criminal Procedudyring the oral proceedings,
gives notice of appeal against the sentence ofridle In this notice of appeal,
she states that she has lied and what really hagpen that they had an
argument and she injured herself when she hit lnem against the door
(according to the statement of proved facts, shesuffering from a traumatism
at the left hand cervical level and her chin, tbgetwith an anxiety crisis)
accidentally, due to her nervous state when hehefdthat he was leaving her.
In the face of this, the Court agrees to celebaatearing where she ratifies her
statement in writing and the Court passes sentanqaitting him, inferring a
testimony against the plaintiff.

11.4.8. Sentences passed on a first instance triddy the Provincial
Courts

As previously stated, the sentences examined srsetion containing the
reasons for the acquittals, are mainly those passgohg the resolution of
appeals against sentences passed by Penal Cautitthéde are also 6 sentences
passed during the criminal procedure, 5 of themmfr8ection 27 of the
Provincial Court of Madrid and 1 from Section 20tbé Provincial Court of
Barcelona. A brief individual reference to eachh@m would be appropriate.

1).- Sentence number 8/2.008, dated ®arch, from Section 27 of the
Provincial Court of Madrid, condemning the defendas the author of an
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offense of ill-treatment within the scope of thenfly, according to articles
153.1 and 3 of the Penal Code, acquitting him efdfience of coactions he was
also accused of by the Department of Public Prdget this being the sole
accusation effected during the oral proceedinger¢thhad been a private
accusation which was withdrawn a few days befoeettial took place, which
accused him of unlawful imprisonment, which jusiifithe knowledge in first
instance of the Provincial Court). At the time bétoral proceedings, the victim
who could not be traced because she had gone ba&lumania, her home
country, does not show up at the oral proceedi@ggy the first offence is
considered proved, by the testimonies of the acchsaself and those made by
the agents of the National Police who show up stddidress, after the events
take place, and by the existence of injuries, &airesd by the report made by the
medical service and by the forensic medical repdre offence of coactions is
not considered proved since the accusation aglaimsfor having forced her to
get into his car against her will was only madeabylunicipal Authority Agent
who stated that, at the same time, a group of peiopthe street came to them
and told them about a person who wanted to kidhaprictim, taking her away
in a car, and the people’s reaction stopped him fdoing so.

2).- Sentence number 5/2.008, datell E@8bruary, from Section 27 of the
Provincial Court of Madrid which, on the one haadgquits the defendant of an
offense of ill-treatment within the family scope&carding to article 153.1 of the
Penal Code, convicting him as responsible for &nsk of injuries, having been
unable to prove that they had kept a stable corghtdionship that might have
been framed within such penal type, since the fitfaherself affirmed that they
were basically friends, and had occasional sexalations, but, within an open
relationship where each of them followed his/henomay. On the other hand,
the defendant is acquitted of the offenses of amast unlawful imprisonment
and the offense of threats, which he had also bbearged with, for considering
that these infractions had not been proved. Thdeesea admits that those
charges were based on the victim’'s testimony wloalyeced a letter from the
defendant the handwriting of which was examinedekgerts who considered
her to be its author, thus discrediting her; shenemformed about some people
who saw what happened but, she never presentedaberitnesses.

3).- Sentence number 13/2.007, datet By, from Section 27 of the

Provincial Court of Madrid, that convicts the defant as the author of an
offense of aggravated injuries following article81% and 4 of the Penal Code

28



STUDY ON THE IMPLEMENTATION OF THE COMPREHENSIVE LW BY THE PROVINCIAL COURTS

acquitting him of the regular ill-treatment offerfse had also been charged of by
the private accusation only. The acquittal is bamethe fact that the accusation
was only supported on the expression

“and considering previous episodes of similar natusome
reported while others not, as reported by Rosa 6 Rlay
2002, which are kept in statement number 327/02 d¥ithe
Local Police”,

without defining, therefore, the dates or the aimstances, nor the details
on specific episodes, or without even mentioning éltistence of a climate of
domination, terror or violence in the accusatiowisting. This means that an
eventual conviction would violate the accusatonyaleprinciple. It also states
that apart from the particular facts that are thea of the conviction, nothing
has been proved concerning the continued ill-treatnreported, considering
that, in this case, the victim and her daughtegstitnony cannot represent
enough proof to weaken the presumption of innocence

4).- Sentence number 4/2.008, datell E8bruary, from Section 27 of the
Provincial Court of Madrid, that convicts the defant as the author of two
offenses of ill-treatment as per articles 153.1 8@P, acquitting him of a
charge of unlawful imprisonment, of another one¢hoéats and of an offense of
slander and humiliation. The acquittal of the twstlpenal infractions is based
on the fact that they are the same actions thateaed as one of the offenses of
ill-treatment for which he is being convicted, nwe face one only action
integrated by the following sequence:

“Discussion in which the defendant insults the mcand tells
her that he must kill her, and slaps her, pushimy to the
floor”.

Concerning the offense of unlawful imprisonmeng #cquittal is based in the
fact that her testimony is considered rushed amfustng in many aspects and,
at the same time, scarcely believable as regamsltbged imprisonment, over
how it is done, and whether she has been stoppeddbing out or coming into

the house at any moment, since, among other facts,

“she ends up admitting that, in order to get intoet

house, he has to ask her to open the door or tmthhe key out
the window to him”.
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5).- Sentence number 1/2.008, dated Zdnuary, of the Provincial Court
of Madrid which condemns the defendant for an dcféerof ill-treatment
according to article 153.1 CP, acquitting him ofaijes of rape, unlawful
imprisonment and threats, that were also attribtwetdim. The defendant and
the victim have a relatively short record of a liégether as a couple, when she
gets pregnant, but they end up their relationshiplee goes away to start a new
relationship with another woman. When the defendam her eighth month of
pregnancy, she rings the defendant, dating himnaaaby spot. They meet there
and have sexual relations and, when he is in b&kkd) while she is having a
shower, her new partner shows up and when shetlseestuation, she leaves
hastily, breaking up their relationship. The defemig trying to justify himself
before his new partner, asks the plaintiff to fivag in order to explain to her that
he has met the plaintiff to talk about the child,dbe plaintiff rings her to tell
her that they have had sexual relations. He hitsamel even bites her. The
sentence concludes, due to the richness of thdsdgizen and the precision of
the statement of the aggression, as well as thetires injuries, that, indeed,
there has been an aggression, convicting the dafénfbr the offense of
mistreatment. But it considers that there are noofgr concerning the
outstanding offenses because, regarding those ehéngt are based on the fact
that the plaintiff affirms that he forced her irgoing into the apartment, seizing
her by her hair and shouting at her that he wouldeér if she did not do what
he asked her to, and then he rapes her; the senetes that

“There are not enough guarantees of veracity in hsuc
statements because the account is full of conttiatis and of
incoherencies and it even lacks precision and tleégarding
the way in which these events take place, conagmuinch not
only there are no corroborations from any peripHema
objective elements but all the external signs andtlemce
derived from the different witnesses (the defenslaxt-partner
who states that the plaintiff was even singing evhiving her
shower; a neighbour that sees them walking normialyhe
street when they are heading towards the apartmett)
provide a base to doubt about the account of taapff”.
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6).- Sentence number 461/2.007, dat®dvy, from Section 20 of the
Provincial Court of Barcelona, that acquits the edefant of a charge of
mistreatment as per article 153 CP, of sexual esggon, of regular
mistreatment, of violation of a sentence as welbfthe illegal possession of
arms (he had an extensible truncheon in the caigheot considered an arm in
the Arms Regulation). The acquittal is based inl#wk of credibility towards
the plaintiff, who is credited to be a cocaine-dejent person because she has
admitted it herself, showing various contradictidmetween the account she
makes at the summary stage and the information gihes at the oral
proceedings; it also considers that the existeridalee motivation within her
reports and testimony cannot be discarded, sireehbld a fierce fight for the
custody of a common child and the right of the datto visit him, assessing that:

“this testimony seems more geared towards obtaining
advantages in an eventual legal procedure betwesh b
parties as regards the custody of the common $&am, o
offer the court the reality of what has happened”.

Concerning the offense of violation of a sentent® acquittal is granted

because it consists of a restraining order impaseal sentence which has not
been credited as being firm.
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11.5. EVALUATION OF THE VICTIM'S STATEMENT AS THE O NLY
PROSECUTION EVIDENCE

The numeric analysis of the resolutions this stuedgrs to is shown in the
following table (1):

I
3.1) - JWIVMIPenal 83 : 3.5) - JWIVMIPenal T
3.2) - Confirma condena AP | 72 | 3.6) - Confirma absolucidn AP 6
3.3) - Absuelve AP 9 I 3.7) - Revoca y condena AP
3.4) - AUDIENCIA PROVINCIAL l 28 : 3.8) - AUDIENCIA PROVINCIAL 4

3 - VALORACION DE LA DECLARACI

CONDENA F.N:] ABSUELVE EN:
3.1) - JIWVM/Penal |‘15, 66% 3.5) - JUJVMPenal | 1,32%

I
I
} |
3.2} - Confirma condena AP 1413,58% | 3.6) - Confirma absolucidn AP 1,13%
I
I
|
]

N DE LA VICTIMA COMO UNICA PRUEBA DE CARGO

3.3} - Absuglve AP 1.70%,

3.4) - AUDIENCIA PROVINCIAL | 5,28%
[Porcentaje calculado sobre TOTAL de Sentencias. |

3.7) - Bevoca y condena AP

3.8) - AUDIENCIA PROVINCIAL | 0,75%

[1.5.1. Introduction

A basic problem that affects the offenses commutétin the scope of a
couple living together and, specifically, the gandlence is that, as already
stated, they take place within the privacy of tbenk or that of the couple itself,
without external witnesses that might corroborate testimony offered by the
victims.

" Within the resulting table we may observe the siois in the filling in of the files that have beased as a
base for the present study, in two cases, conagthim breakdown of the 83 cases where the Penat<oave
passed a conviction sentence in these cases.
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Moreover, there are many cases where the offengesotl leave any
traces, as in the case of threats or mistreatrhabhig¢ave no injuries; this means
that no objective evidence, such as a medical teporinjuries that may
corroborate the statement offered by the injuret| pan be provided.

If we add to this the fact that there is or hasnbea affective bond
between the aggressor and the victim and that tmane still be further bonds
such as children, or dependence of other types,,dfte circumstances that
surround the testimony of the victim, if presentasl the only acceptable
prosecution evidence, make it difficult for the @oto pass a conviction
sentence.

In particular occasions, we may notice in the asedyresolutions that
what the Court considers is the immediacy thatjuldge has enjoyed quoat
the time of the evaluation of the testimony of #aim. In these cases when he
considers that there have been no contradictiorssich an evaluation and that
the same has been carried out according to the ofléogic and of a healthy
critic, he confirms the sentence of the first trial

In addition, the doctrine of the Constitutional @oomnust be considered,
according to the before mentioned Sentence 16722.0hich entails the
difficulty for a revocation of the acquittal sentels passed by the Penal Courts
when based in the oral allegations of the parts thedwitnesses involved, as
usually happens in the cases of gender violencs, riteaning that the first trial
becomes the only trial.

[1.5.2. Overall analysis

For the overall analysed sentences, in 148 of thHemvictim's testimony is
considered as prosecution evidence, although in dflthem, there are also
peripheral corroborations that support the conteftsuch testimony. In the
outstanding 34, the allegations of the victim dre only evidence; of those, 14
lead to a conviction and 11 to an acquittal. Thistamding 9 other aspects of the
sentence passed by the Court in a second triad\aieated; some of these are
the immediacy of the Judgequoor the absence of the allegations of the victim
In the oral proceedings, thus discarding both tlosgxution evidence consisting
of the victim’s allegations and those other aspects
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11.5.3. Special reference to the contents of the s&ences

Out of all the conviction sentences that hold tleéiw’s allegations as the
only prosecution evidence sufficient to weaken phesumption of innocence
that protects the defendant, it should be notet $eatence number 47/2.007,
dated 3% January, from Section 2 of the Provincial Cairtas Palmas stated:

“In the cases where the victim and witness aredhme
person, the High Court has determined that thertesty of the
person that holds such double condition represemtdence to
alter the presumption of innocence as long as mgiees with
certain conditions: absence of lack of subjectivedibility,
verisimilitude, persistence in the allegation with@mbiguities
or contradictions (STS 2-16-1998, 3-12-1999 ANCRA1899).
Following the same line the Constitutional Cour5-301/89
160/90, 229/91 and 64/94, among others- has astad that
the allegations of the victim of a crime, made ralinin an
oral proceeding with the necessary legal guaranteae
considered as witness evidence and, as such, th&y m
represent useful prosecution evidence, where tdgegumay
support his convictions to ascertain the factshaf tase, even
though it will also be necessary to make sure thate is no
lack of subjective credibility related to a confethfalse motive,
such as resentment, revenge, etc..., that the aditets are
plausible, that is, they should comply with the gty of
being extended in time, being plural and withoubajuities or
contradictions; thus forcing the Courts to carry ancareful
and deep examination and criticism on the reliapilof her
allegations.

As regards the above, the examining Magistrate sake
deliberate reference to the motives that lead taluate the
moving party’s allegations: categorical statemermgsrsistence
in the account of the facts.
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In this regards, the appealing party alleges thia¢ taccount
made by the moving party during the trial does ooihcide

with her allegations at the time she made the foroanplaint.

Nevertheless, both coincide on the main facts;esim the

initial complaint, a mention is made to the facttthe accused
insulted and threatened constantly and that, amatiger

utterances, he alleged that “ she was good for imgthshe was
not a good wife, a good mother or a good person”.

On the other hand, the amendment of all the corartss
- rational and logic- would require a new evaluatiof the
evidence, a forbidden possibility in this appedl, lzas been
reasoned earlier, since the examining Magistrats had the
opportunity of seeing and listening to the moviragty and
evaluating this testimony in full awareness, whedtablishes
the rejection of the motive as well as of the atkgiolation of
the principle of presumption of innocence (arti2ike EC)since
there is no prosecution evidence.

This sentence, passed in a civil lawsuit, maybgresses clearly the
intrinsic and extrinsic requisitions of the victgmallegations as the sole
prosecution evidence and as apt to weaken the mppen of innocence that
protects the defendant. It also expresses thecdlifies to perform a revision of
that sentence at the second trial, since the vitiallegations have been
evaluated by the Judg@equq following the rules of the logic and of the héslt
criticism and based in the immediacy he enjoyss thesulting very difficult that
the account of the facts or the evaluation of thidence might be amended at
the second trial.

Nevertheless, this does not mean that the immediaght be erected as a
symbol of arbitrariness, but rather that the evadnaof the evidence must be
logical and based on objective information like ttegegorical, persistent and
credible argumentation of the statement of thesfatitectly following the
account of the victim along the whole process.

Following this line, there are two outstanding dotiig sentences among

those which have been considered for the study.tl@nfirst one, number
56/2.007, dated #3January, from Section 1 of the Provincial Courftéante,
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when prosecuting an offense of threats, the vidtiallegations have been the
only prosecuting evidence even against the allegatof the defendant’s son-in-
law who claimed that the telephone was off the hao# he was able to listen to
the conversation. The second one, number 54/2d¥téd 18 February, from
Section 3 of the Provincial Court of Almeria, statbat the victim’s allegations
in an offense of threats and in an offense of "Hatde considered as sufficient
prosecution evidence to weaken the presumptiomm@dence that protects the
defendant, even against the latter’s allegatiomsthose of his partner’s. All the
above mentioned shows that, in some cases, thmgdllegations can be taken
as a sole and sufficient prosecuting evidence d&d ® a convicting sentence,
even against the allegations of other witnessegherdefendant who do not
offer enough credibility to the Judge for him/her disregard the victim’'s
allegations.

Last, and to finish with this matter, we might mentthe Sentence
350/2.007, dated 4November, from Section 1 of the Provincial Couft o
Valencia. The appeal was risen against the evalaif the lawsuit sentence
which stated that the prosecution witness hadaidithe truth, based on the fact
that she had continued to live with the defenddiar dhe alleged aggression.
The Provincial Court states that the lawsuit sesg#arvaluates it as

“ a further display of the subjugation and fear feméd by the
victim, which is thus explained by her and whiclprisved by
her later actions that show her clear determinattonreport
what has happened. The mere delay in looking ferjulicial
help or the continuation of the family life in spibf the illicit
act, is a common attitude in this type of situatioconsidering
the personal and parental transcendence involvedtha
exposition of the familiar privacy and the resudtifear to the
aggressor’s reactions”.

Adding up:

“the witness has been clear and reiterative in I(ufferent
allegations, and there is no reason to doubt altbatmeaning
of the literality of her words due to an imaginanendacious
intention, which does not avail of any backing sarpmor does
it follow any human logic behaviour.
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At the other end, there are sentences that congiddrthe victim’'s
allegations, without peripheral corroborations, i offer enough prosecuting
evidence to support a convicting sentence and ptbde pass an acquittal
sentence based on a lack of evidence. In this dase&entence 30/2.008, dated
26" January, of the Provincial Court of Vizcaya, réwisan acquittal sentence
passed by the Penal Court on an offense of gendienge and an infraction of
threats, is outstanding. The Provincial Court aondi the sentence because

“considering the satisfaction of the right to thiéegtive judicial
tutelage, there is no evidence within the argumatieged in
the appealed sentence to show an error that woaktl to be
the object of rectification in this appeal (...)”

For the acquittal decision it also takes into aotothe circumstance
whereby

“the victim placed the formal complaint six dayseafthe
events took place”

11.5.4. Summarizing

As a result of the earlier study, we may differatgtithe offences that, due
to their own nature, leave traces, like the offsnakinjuries, where the medical
report, as a prosecution evidence, plays an impbriale, together with the
victim’s allegations and the possible allegatiohstber witnesses. In this case,
we are not facing a case where the victim’s aliegatare the only prosecution
evidence, but rather a relevant evidence togethién wther evidence that
corroborates it either directly or peripherally.
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Compared to them, offenses such as threats, p@hysnistreatment
without causing injury, sexual violence without Jeey traces, etc... are
normally supported on the victim’s allegations las $ole prosecution evidence,
since they take place within the privacy of the kBaand with no other witnesses
that may confirm the reality of what has happemedhese cases the immediacy
of the Judgea quoand a proper evaluation of the evidence, followimg rules
of logic and healthy criticism, can support a cativg sentence, even against
other evidence from the defendant, such as othteesses’ statements.

Nevertheless, in these cases and since the ada&asplace within the
privacy of the couple, it is helpful to provide sentype of peripheral
corroboration, together with the victim's allegatjoeven if it is only the
statement of a reference witness such as a relttatemight have heard some
expression or to whom the victim might have told facts at a later stage, or a
neighbour or police agent that might have comeh® gremises just after the
events took place and seen the estate of the mgntie victim or the aggressor.
All of which would help sustain a convicting sertensince the sole allegations
of the victim have been sometimes considered asffiognt to pass a
convicting sentence, within the studied sentences.

In the cases where such allegation has been egdlaata sole evidence to
weaken the presumption of innocence that protdwsdefendant, the appeal
Court has confirmed the sentence usually basedemimediacy of the Judge
qguo, as long, of course, as the sentence is well drghas exhaustively
evaluated the victim’s statement and has not iecLim contradiction.
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11.6. LINKING ARTICLE 1 OF THE ORGANIC LAW 1/2.004, DATED
28" DECEMBER, CONCERNING THE COMPREHENSIVE
PROTECTION MEASURES AGAINST GENDER VIOLENCE WITH
THE PENAL TYPES

The majority of the resolutions from the Provindi@durts do not look at
this question, which means that the question ml&tethe integration or non-
integration of the finalistic element in the offessof gender violence has not
been aroused by the parties, in these cases. Whas actually been an element
of debate or when the Provincial Courts have exathithis formal question,
what has happened is that 17% of the resolutioas dhe part of the study
sample, have concluded that article 1 of the Cohworsive Law defines a
subjective element in the offenses of gender vimdem 66% of the cases.

[1.6.1. Introduction

Article 33 and following of the Organic Law 1/2.Q04lated 28
December, amend offense types related to genddence: the offense of
injuries —article 148, and %' of the Penal Code-; the offense of occasional
mistreatment —article 153 of the Penal Code-; tiiense of break of sentence
and provisional measures —article 468 of the PE@aale, also referring in this
case to domestic violence-; and the types conagrmmnor threats and
coactions, -articles 171.4 and 172.2 of the PepdeC

On the other hand, article 1.1 of the same Lawnésfas object of the new legal
text “to act against the violence that, as a signthe discrimination, the
inequality situation and the power relations of noser women, is practised on
the latter by those who are or have been theirsg®or those who are or have
been bound to them by similar affective relatiopsheven if they have not been
living together”.
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The descriptive element that is picked up by atid.1 of the
Comprehensive Law has not been incorporated towttiing of these penal
types.

Nevertheless, the writing of the mentioned rule beasught forward a
restrictive interpretation on the part of some Rronal Courts and Tribunals
concerning the offense types related to gendeenad, by demanding proof of
concurrence of a subjective element or the autheist “to demean, subdue or
dominate” the victim. This interpretation is oppdde the one that was being
made before the coming into effect of the Comprsiven_aw.

The sentences that are objet of the present stedlgctr various
interpretative positions: some consider that ineordo deserve a penal
disapproval it should be enough for the man to @gerthe typical conduct
towards his wife or a woman who is or has been dawnhim by a similar
affective relationship, even without the existen€a life in common; others, on
the other hand, consider that it is necessary e@epa subjective element: the
performer’s wish “to demean, subdue or dominate’ fctim; a third position
holds an intermediate stance, establishing that itention to demean and
dominate is presumed when the man performs thengiffe acts against the
woman while maintaining a couple type relationshith her, but admitting the
existence of this presumption of evidence agaiimst h

11.6.2. Analysis of the different interpreting criteria

Sometimes, different interpretations coexist witthie scope of the same
Autonomous Regions, as in the case of Cataluina.

Sentence 471/2.007, datell Idovember, from Section 4 of the Provincial
Court of Girona, makes reference to the contrazhstithat exist within the
various Penal Sections of the Provincial Court€afaluia, where some Courts
demand a proof showing the situation of dominamcevhich violence takes
place.
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The above mentioned interpretation is criticisedtie analysed resolution
because it considers that:

“that theory is based on an erroneous or partiahdeng of the
Exposition of Arguments of the Law of Comprehensive
Protecting Measures against Gender Violence as aglbn an
erroneous consideration of the factual precederttefrule. In
fact, all along, reference is made to the existernéean
intolerable chauvinist violence for subordinatingmwen to men
which is meant to be fought with hardness; thiswisy a
reference is made to gender violence that enables o
legitimates, according to the legislator’s judgermemoceeding

to increase the minimum sentences that punish those
behaviours; nevertheless, the sentences that tefdrat type of
argumentation forget that there is a further repeahible
violence which is the one that takes place betweembers of
the family other than the marital couple or theslikvithout the
necessary intervention of a subordinating relatlups this
violence mostly represents an affront to the fampi#ace and
deserves a greater punishment than the one givendiople
offense related to two people that hold no bindieg. On the
other hand, and even if it is true that within theual violent
behaviour punished in article 173.2 of the Penald€othe
situation of subordination, dominance and submissid the
victim, intolerable in all cases, can benefit fronhe
requirements of customary habits; article 153 oé tRenal
Code punishes specific and particular violent betans and
therefore, the submission of the victim is, in raywpart of the
type, because through its own definition, it doesexist in the
specific aggressions”.

Section 20 of the Provincial Court of Barcelonadsothe opposite point
of view. According to Sentence number 145/2.007tedlald’ February,
concerning article 153 of the Penal Code:

“no specific bad faith is required when acting agsti the wife
or life partner “only because she is a woman”; tbempliance
with the action described by the type is sufficihen there is
or there has been a relationship between the aggrreznd the
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victim, as per the one described by the norm, amden an
inference may be made from the entourage of tloaiwistances
as to an, even specific, existence of a situatiothominance of
the man over the woman, within an evident undedstan of

“the first time” that the earlier attacked his wifer partner,

within the offense”.

In Sentence number 314/2.007, date! Maarch, from the same Section
of the Provincial Court of Barcelona, it is alsgueed that “the accreditation of
an attitude” that tends to transform the familiem®e into a microcosms ruled by
the domination of the man over the woman is to bevgrd. And Sentence
number 363/2.007, dated 28&larch, from the same Court and Section, required
that the events must take place within the contéxabuse of authority and
control of the woman by the man, the exteriorizatod the discrimination of the
woman and the power exerted by the man towardg/timean. Finally, Sentence
number 243/2.007, dated” 8Varch, from the same Section of the Provincial
Court of Barcelona, concerning the offense rel&bealticle 153, states:

“As stated by this Court in other occasions, wie tegislator
has intended in the present drafting of article I3he Penal
Code is the eradication of the violence from thaili@ar scope,
understood as the core of a life together expegepcotecting
the familiar scope from the control or subjugatiohone of the
members in it”; The exasperation of the punishmienthus
justified in attention to the protected legal ben#fat consists
of the preservation of the family scope, thus peimg those
actions that exteriorize an attitude that tendgramsform that
scope into a microcosm ruled by fear and dominatimtause,
in fact, nothing defines better the familiar misit@ent than the
situation of domination and control of a person ohis partner
and the underage living with them (STS no.927/2(06d 24
June). In the records of the case and as statethenproved
evidence of the appealed resolution that remainaltered:
“during a discussion motivated by the late arriv@dme of the
accused, his wife Mariana hit him with a belt; thecused
answered this aggression throwing her a feedingléand
kicking her on her chin...”. This is so acknowledgey the
plaintiff when, during the oral hearing, she states
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“... her husband arrived drunk, she was crossed &it him

with a belt and he hit her on her face with a fegdbottle...”

Thus, resulting that there was a mutual aggressioa there is
not one “victim” as such since it is a case of arqel accepted
by the two parties, where the intervening parties aggressors
and assaulted, at the same time. In the recordbefase and
since there is no situation of domination on thdesof one of
the parties over the other, within a teleologicalerpretation,
the appellant should be convicted as the perpetrato an

offense of injuries, according to article 617" &f the Penal
Code”.

There are also different interpretative criteriathiv the Region of
Valencia.

Sentence number 78/2.008, datdd Rebruary, from Section 1 of the
Provincial Court of Alicante, summarizes the pasitiof the Section on this
guestion:

. the appealing representative argues the coneoce of
circumstances to apply article 153.1 of the Penat€& since
the intentionality of threatening the female coiadit of the
victim has not been proved, considering more appatg to
include the actions within the lesser category miraction
mentioned in article 617 of the same legal texm®arizing,
the appeal points out that, in this case, theraassituation of
domination or superiority of one of the parties iotlee other
party integrating the couple or over the member®iagnwhich
the punishable facts take place; that it does redbig to the
type of offense considered and penalized by arfiélé of the
present Penal Code where certain actions have lhgaified,
when earlier the same had been classified as nnér&ctions in
attention to the kinship between the aggressor thedvictim,
not requiring for them to live together, in manyses,; following
this line the Statement of Motifs of the OrganievLh1/2003
argues that the offenses related to domestic waldrave been
the object of a preferential attention within tiheform, so that
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the offense type should reach all its manifestatiand that its
regulation achieves its objectives as regards ttevgntive and
repressive aspects. This does not prevent thettiatt in very
precise and exceptional cases, an absence of thavation is
acknowledged to exclude them from the aggravatpdldgy
displacing them to the inferior modality of inframt, as has
been stated by this Court when the change of key of
commercial establishment had no other motif buteggularize
the economic disagreements between the parties nmaatal
partnership  following community property annulment
procedures; or when one of the parties slappedphigner in
order to reduce the anxiety and nervousness cabgete lack
of narcotic substances on his partner. Outside ehisslated
and particular situations, as is said nowadays, final object
of the law must stand out, and must come as a nsgpto
situations that threaten the female dignity, duehty sexual
condition, trying to solve violent, physical or phical actions
performed on them by men with whom they have a& had an
affective or private relationship, similar to thearntal one
where attitudes of discrimination, inequality, aswperiority of
the male over the female have arisen within thegmt®ons
(article 1 of the Organic Law 1/2004, dated™Becember,
concerning the comprehensive protection against dgen
violence); the law must set some aggravated offeawgories,
with the purpose of eradicating the reprehensiblad a
inadmissible disdainful behaviours towards the fienszx. And
the aggressions from men to women within that @upl
relationship are generally related to the superiprof the male
and the submission of the woman, which should ednmore
so in this case , due to the proliferation of samiactions that
have taken place between the contestants, eamiexccount of
which the appeal party has been convicted receatigt which
denote an absolute lack of respect to the conditibhis wife
and a constant threat to her female dignity whiehifitends to
keep under his control; resulting totally justifiéd implement
the special penal type discussed in the appeal”.
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On the other hand, and following Sentence 33/2.6@8d 2% January,
from Section 2 of the Provincial Court of Castellarticle 1 of the Organic Law
1/2.004 must include the penal types and, therefore

“article 153 cannot be implemented; only the man&action

considered in article 617 of the Penal Code, carubed in the
cases of a mutually accepted argument, in which be¢mbers
of the couple or of the family relationship showlence as a
result of dissent and quarrels between equals aanly, in

general, nothing in common with the situations efider abuse
of authority, submission or subjugation of the wesdkby the
strongest that are common within the domestic aeddgr

violence”.

Also the concurrence of the dispositions in articlef the Comprehensive
Law from Section 1 of the Provincial Court of Vatén should be proved. In
Sentence number 184/2.007, dated' I8ne, it seems to opt for the eclectic
interpretative position, when it states:

“The truth is that even though it is not necessarprove the
aggression cause, it is up to the defendant toertss/origin if

he alleges that the violent action does not haag ribot. This is
so because the type of aggression carried out makeent, in
itself, the action of dominance over the woman #mat it

exteriorizes the contempt and the superiority &xkeiy the
aggressor, without any restraint to inflict phydiand moral

violence to the plaintiff in public. If the motiadluded by the
defendant does not appear in the proceedings, ungerstood
that it is due to the fact that his behaviour doe$ show any
coincidence other than its own discriminatory dpioward the
woman, whom he does not respect as such or assamefor
whatever reason”.

On the other hand, in the sentences analysedat¢radate, a proof of the
a.m. dispositions is required. According to Senégenamber 221/2.007, dated
10" July from that Court and Section, violence acticaisvays entail a
discriminating spirit:
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“Iit opposes the new article 87 ter of the OrganiawL of the
Judiciary which states that “When the Judge notittest the
actions he is been informed of, are, notoriousit, related to
gender violence, he can send back the claim tactimepetent
Judiciary body”; this entails the difficulty to kmo which
actions are those that “are, notoriously, not redtto gender
violence”. And that “to appreciate the concurrencé the
offense analysed today, a mere material aggressomot
enough but, it additionally requires being a donting
situation; a situation of abuse of power from orig¢h® parties
in the couple, must be present; in fact, it shaddresent a
situation of discrimination”

At a later stage and in Sentence number 130/2d¥@8d 22 April, from
the same Section of the Provincial Court of Valaneai consideration is made on
whether, in cases of absence of discrimination, de¢endant should be
convicted following paragraph 2 of article 153 (reference to domestic
violence), instead of immediately demeaning theseato the infraction
category, as a legal grading of the facts, stdtiat)

“in order to apply that rule, it would, also, be cessary, in any
case, for it to confirm, once the discriminationviyds women
is excluded (153.1), that the rejected behaviouneanto the
domestic scope of special tutelage materializedhan typical
behaviour on the side of the party which, beingesner of the
family group or assimilated, places the other impa@sition of
week member within their mutual relationship. Stkituation
IS not proved, the implementation of the infractioecomes
ruthless”.

The provincial Court of Las Palmas, as regardssé@ences analysed,
clearly, follows the line of the Courts that do aéard the integration of article 1
within the penal types. It requires that, for eaglecific case, there should be
proof of the prevalence or the inequality situatlmetween man and woman,
which the earlier shows because of the fact ofdtier being a woman inflicting
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on her a relation of authority based in his baleher not having the minimum
rights of liberty, respect and ability to decideccArding to Sentence 76/2.007,
dated 8 February, from Section 1 of the above mentionedirGoalso
concerning article 153, paragraph 1 of the PendeCan automatic enforcement
of such punitive aggravation should be avoided wlhiem only concurrent
objective element is concerned with the aggresedrthe victim’'s sex, in the
understanding that, if effected, there would be aubie violation of the
constitutional principles: the presumption of inance and the principle of
equality of articles 24 and 14 of the EC, respetyivAnd, thus, it states:

“Starting with the basic right to the presumptiofionocence,
the same unfolds every one and all of its effdcisgathe penal
process, being consubstantial to the same thatewdroputs up
the claim should credit the concurrence of everg and all of
the penal type elements, in such a way that, if gheitive
aggravation considered in chapter 1 of article 1&3he Penal
Code is supported, as before mentioned, on a ®tuabf
prevalence of the man over the woman, this pasrcsituation
of prevalence, not only might but, also should beved or,
else, the legislator will be establishing a prestiopiure et de
iure against the accused which would be totallytay to the
above mentioned basic right to the presumptionnabcence.
That situation of prevalence cannot even be comsitias a
iuris tantum, because it would equally violate thasic right,
since an essential part to it consists of the pmgsion, save
proof to the contrary, that the defendant has wcted
according to the conduct he is being accused dhat the way
he has conducted himself does not have any comegnce
with the penal type; thus, whoever thinks diffdsersthould
prove it and not the other way round”.

Adding up that

“The other constitutional principle that this Coudonsiders
violated if an automatic implementation of the piwei
aggravation considered in chapter 1 of article Id&3he Penal
Code is made, is the one referred to equality, d@hawledged
in article 14 of the EC, which would be consideesdviolated
in a double sense:
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on the one hand men would be discriminated footilg reason

of being men, and on the other hand, women would be
discriminated when the legislator presumes, witbtal lack of
proofs as to the contrary, that they are creaturesbjugated
and dominated by men, for all and every one otHdses where
there is an aggression of the first against theoget.

Also, Section 3 of the Provincial Court of Leon, $&ntence number
8/2.007, dated 26 February, in order to appreciate the offense oéats of
article 171.4 and 6 of the Penal Code, demands:

“the concurrence of a spirit that is a manifestatiof the
discrimination, of the inequality situation and thsower
relations of men over women, since otherwise, athig
implementation of the infraction for minor threatsould

apply”.

On the same line, the Provincial Court of Zaragéa&ws the position of
the Courts that demand to prove that situation afidation of man over
woman. Sentence number 447/2.007, datel m8cember, from Section 1,
states that it is necessary to prove:

“a situation of prevalence of man over woman to as® his
will on her within the relation they already maimtad as a
divorced couple, which is the situation that samm$i gender
violence”.

On the other hand, the only Sentence —number W2 dated 28
December)- passed by Section 1 of the ProvinciairCaf Huesca, that relates
to the subject that is the object of this studyeslaot demand the proof of that
finalistic element when it states:

“As regards the second of the events the defendastnvicted
of, it is considered that due to the scarce seness observed
in such conduct, it could have been considerednamfaaction

of threats and not as a equivalent offense; bushibuld be
objected that, after the amendment of article 17the Penal
Code implemented by the Organic Law 1/2004, datgfl 2
December, on comprehensive protective measuresngtgai
gender violence, both serious and minor threatscmesidered
an offense if the active subject is or has beepause or life
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partner of the victim, since it would be impossitedescribe
the threats as a simple infraction, within the fmscope.
Therefore and since the Court has considered thahis case,
also, the conviction of the witness has been thghlyuargued
by the examining magistrate, the appealed Sentemest be
confirmed by its own correct argumentation”.

Section 27 of the Provincial Court of Madrid alsaledes, without any
complications, the requirement of a finalistic olimg element as a proof within
the analysed penal types. A summary of its doctisnghown in the following
quote from Sentence number 374/2.007, dat&dAg0il. The defendant alleged
that the offense of mistreatment he had been ctawiaf could not have taken
place because of the inexistence of the situatigonevalence between aggressor
and victim which, according to his arguments, gureed by the penal type. The
Provincial Court refuses the argument:

“This Court must refuse such proposal. The finaigiurpose
that is called on does not represent any of thenelds of the
penal type applied —mistreatment on the scope ofdgre
violence, of article 153.1- and, as a consequetieelatter does
not require to know the ultimate reasons for théeddant’s
actions, which are unconnected to the penal prqocassn the
reminder of the penal infractions —e.g.: the crialifaw is not
interested in the end that the perpetrator of adbany is
planning for the loot he has obtained with his @edy action-
; it will consider that he has objectively, intemally and
voluntarily perpetrated the action that the legtslaconsiders
to be a penal infraction and has, thus, brought pecsfic
punishment onto the defendant. Therefore, it is|¢ggslator
who has the obligation to act against the gendetevice that
according to the already extensive legal experieand the
different International Agreements subscribed by cauntry,
represents an expression, the most cruel, of thafestation of
the concept of the woman as subordinated to man and
condemned to his obedience and submission, witieircouple
relation, where, precisely, in order to maintain lite exerts a
violence that, because of it, requires a speciéng response,
more serious and specialized as regards the insgnisnthat
have to be assigned to a more efficient protectbnthe
victims.
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As a consequence, that finalistic element is noisicered a
proof requiring factual requisite, for the configion of the
penal type; only the accreditation of the violerexgressive
action and of the couple relationship, whether présor past,
between aggressor and victim, -all elements whiatehbeen
properly proved-, is required to consider the adsntigity of the
offense the accused has been convicted of”.

Sentence 477/2.007, dated™8une, from the same Section of the
Provincial Court of Madrid, insists on this argurtagion, stating that article 153
of the Penal Code:

“from the point of view of the objective type, @quires that
there should be an action meant to causing psyahghysical
damage that would be considered an infringementahy
means, or mistreatment without injuries; and in thecond
place, the victim should be one of the persons iovesd in
article 153 concerning article 173.2 of the Penadgé. From a
personal point of view, the type only requires éxestence of
wilful misconduct in the sense of a general intantiof
damaging or threatening the personal integrity drygical or
mental health of the victim, both, in the cass iirectly wished
by the agent, or if he has represented the poggibil the result
(eventual wilful misconduct). The type does noume any
other special or different intention concerning t&x@dence of
the final reasons of the subject’s behaviour, wraoh excluded
from the penal process, as happens in all the othemnal
infractions; but it should only prove the fact thabjectively
and in an intentioned and voluntary way, he hagpptated the
action that the legislator has considered illegaddahas thus
punished with a particular sentence”.

The Provincial Court of Valencia, in an identicalsgiion as the one from
Madrid, equally excludes that the expression dtlartl of the Comprehensive
Law should require the type that is object of emmke
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Section 6 of the Court in its Sentence number 20072 dated 2B April, points
out that,

“The penal ruling does not requiret that such suhjee
elements be object of evidence within the plenatipi, but it
does respond to article 1.1. of the Organic LawO0/2 dated
28" December, concerning the Comprehensive Protection
Measures against gender violence, that establisisegroof of

the presence of such elements, all acts of violeheeman over

a woman with whom he has kept or keeps an intimate
relationship; thus inferring that these personaéreents are
part of a presumption iuris et de iure, requiring evidence
during the oral proceedings, but presuming thene tlu the
fact that a man injures, hurts psychically, hitsmoistreats even
without causing injury, a woman with whom he hasntaaned

a marital or similar affective relationship, evernen they have
not enjoyed a life in common; this behaviour, selt, implies
that position of power or superiority of him ovearh

The above shows that our Courts held differentrpnegative criteria on
this matter during the examined period, before @uastitutional Court came
upon the subject. This has meant that there has different responses to the
same problems, and thus, the principle of legalursigc might have been
affected.
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II.7. CIRCUNSTANCES MODIFYING THE CRIMINAL
RESPONSIBILITY THAT ARE CONSIDERED IN THE PROVINCIA L
COURTS’ DECISIONS

The analysed sentences reveal the scarce incidénice various criminal
responsibility modifying circumstances on the cation sentences related to
offences of gender violence. The outcome of them\sis the following:

5- CIHCUNSTANCIAS MODIFICATIVAS DE LA RESPONSABILIDAD CRIMINAL TENIDAS EN |

5.4)-EXIMENTES
INCOMPLETAS

5.1} - AGRAVANTE! 5.2) - ATENUANTES

5.3) - EXIMENTES |

511} - Alevosia 3:2.1) - Adiccion sustanciad 3 78%  5.3.1) - Alteracicn Psiquica 0.89%
i = e LA 2 2

51.2) - Abus.o de suparicndad| 0,22% 522 - Arrebaf.c? 0,22% 5.3.2) - Intoxicacion plena 0,89%

5.1.3] - F'FH.?IO---- . 5.2.3)- CUI'ITESIQI'? ) 0,22%  5.2.3} - Alteracién congiencia

5.1.4) - Motivos r?mstas.... 5.2,4) - Reparacion dafio 0,89% 4.3.4) - Defensa propia

5.1.5) - Ensafamiento 5.2.5) - Parentssco 5.2.5) - Estado de necesidad [

5.1.6) - Abuso de confianza [ g gge  5-28) - Analagica 3,33%  53.6) - Medio insuperabls

5,1.7) - Prevalimiento ] 5.3.7) - Cumplimiento

cardslar pliblico * debar o Ejerc.L.D°

5.1.8) - Reincidenc 4‘57%

5.1.9) - Parentesco 2 89%,

]&cantaje calculado sobre sentencias CONDENATORIAS _|

11.7.1. EXTENUATING CIRCUNSTANCES

The number of sentences that admit a concurrerfcextenuating
circumstances is small: 17 due to addiction to druigstances (3,78%,), 15 due
to analogical extenuating circumstances (3,33%Jud to amends (0,89%), 1
due to confession (0,22%) and 1, also, for rap(Qr22%). The following are
outstanding.
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[1.7.1.1. Addiction to substances

A) General

The addiction of a person to alcoholic drinks,i¢o”rugs, narcotics,
psychotropic substances or others that produceasiraifects might display
different consequences on his penal responsibiltymay determine the
concurrence of full extenuating circumstances, wtien author is credited to
suffer a psychic anomaly or alteration due to thelgmged and intense
consumption of substances, so that he is not ablmderstand the illegality of
his behaviour or to behave according to that utdeding (article 20.1st of the
Penal Code), or when he is suffering from full mbation or withdrawal
symptoms that prevent his understanding the iliggalf the fact or to act
according to that understanding (article 2.0.2nthef Penal Code). It may also
act as an extenuating circumstance in the casbalbintoxication or not fully
incapacitating withdrawal symptoms (article 21.dthe Penal Code) or, in its
case, as an extenuating circumstance when thetcatps moved by his serious
addiction to those substances, that is, in thescadeere he has suffered an
intense addiction prolonged in time, to substarthes cause great harm to his
health.

Within the studied sentences, the extenuating eistances consisting of
the addiction to substances is applied in 17 cabed,is, in 3,38% of the
resolutions. It should be noted that they are amwsd in a smaller number of
occasions than when considering sentences passtt Rjury Court or by the
Provincial Courts in cases of homicide and/or mundghin the scope of the
partner or ex-partner: concerning the ones in 200Affected 14% of the
resolutions (5 cases). In any case, its incidemd¢lea offenses of gender violence
IS scarce.

The cases where the addiction to drinking or talimigstances establishes
extenuating circumstances, complete or incomp¥gtebe examined later.
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B) Drunkenness

Within the scope object of study, the defence roftalleges the
concurrence of this extenuating circumstance irati@ to drunkenness.
Nevertheless, it is usually rejected because tisen® concurrence of evidence
of its factual base: a previous alcoholic intak@as proved, or else, there is no
proof about such intake having affected the capafithe accused to wish and
to understand. Sentence number 13/2.007, dat8dVag, from Section 27 of
the Provincial Court of Madrid, faced with the gléion from the defence on the
matter of concurrence of an analogical extenuatirggmstance of drunkenness,
which is refused, states that

“ concerning the drunkenness, only the defendaaitegations
during the Oral Proceeding are available; withineth, he
states that before the events, he went out with.Mrand they
were in some bars having about sixteen or eighteenks

(beer) and he was not feeling well because drinkings not
suit him”. Nevertheless, Mrs. ... alleges that actf they went
out, but they only had four beers in total and ttiegt defendant
was not drunk. The daughter, Maria Milagros, is eggirical

when she affirms that her father was not drunk. Theal

Police number ... and ... deny that the accuseddmask...”

[1.7.1.2. Amends

A)General

Article 21.5 of the Penal Code considers the exdgng circumstance that
consists of the fact that “the accused has prockénlanake amends for the
damage caused to the victim, or diminish its effeat any moment during the
proceedings and before the oral hearing takes'plasemay be noticed, it does
not refer to remorse or any other motivations,ibdemands an effort from the

accused to make amends for the damage caused bffehse or to diminish its
effects.
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The basis for this extenuating circumstance liesriminal policy motivations,
to encourage the satisfaction of the victim's neéddlowing the Sentence from
Section 27 of the Provincial Court of Madrid, dag&f May 2.007,

“Iit is mainly criminal policy reasons oriented tagiecting the
victims from all kinds of offenses that support kbgislator's

decision to provide an extenuating sentence, ienétin to the
actions effected by the perpetrator of the offeragtions that
have been effected at a later date than that ofoffense and
which consist of making amends, total or partiabythough
always significantly, for the damage caused by ¢heninal

behaviour”.

This circumstance has been considered in 4 serstendeich means
0,89% of the total studied resolutions. Specificalihe already mentioned
Sentence, dated 80May 2.007, from Section 27 of the Provincial Coaft
Madrid, in the proceedings for an offense of irgsriconsiders this circumstance
because the accused, once he has pricked the \octilmer side, proceeds to
actively help her, calling the emergency number, i&ting for the Police and
assisting her up to the time the medical help as;vn spite of the victim’'s
refusal, considering, additionally, the extenuaticigcumstances due to his
confession.

B) Well qualified circumstances

This circumstance can be considered as very ge@lifi the cases where
the individual displays a behaviour that may besadered as superior to the
normal behaviour that any person would have prodiscenake amends for the
damages caused or to lessen the effects of theseiffe

In this sense, Sentence number 152/2.007, datéteéch, from Section 2 of the
Provincial Court of Granada, after knowing aboutagpeal in a trial for an
offense of coactions, considers partially the appad notices the concurrence
of the well qualified extenuating circumstances méking amends for the
damage because the accused, just after commitisngolactive action, tried to
end the same by climbing down to the common cotottgd the building to try
and open the door from the outside.
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This action, in the Court’s opinion

“‘not only would allow to diminish the necessary aken
recrimination, in the terms established by the |sastagraph of

article 172 of the Penal Code, but it also incorpias, in a

gualified fashion, the extenuating circumstance noéking

amends for the damage, as considered in articlétBlof the

same Code; all of this would bring the consequafgeducing

in two degrees the sentence of deprivation of tybdinat is

objectively prescribed for the offense...”.

[1.7.1.3. Confession

This circumstance, regulated with an eminently cdije nature within
the present Penal Code, concurs when the culm@ipheceeded, before knowing
that there was a process opened against him, tiesomis infraction to the
authorities (article 21.4 of the Penal Code). its & to grant a more favourable
treatment for the authors of the offense thusifatihg its investigation.

Within the sentences object of this study, it idyam be found in one
occasion, that is, in 0,22% of the analysed regwlat This percentage shows
the important quantitative difference when compangth the sentences passed
by the Jury Courts in cases of Homicide/murder withe scope of the couple
or ex-partner: in those of 2006, it was considene86% of the cases, while in
2007 (the study of which also covered the onesguoblyg the Provincial Courts)
it was considered in 26% of the cases. This diffeeeis directly related to the
seriousness of the committed offense itself.

The before mentioned Sentence from Section 27eoPtiovincial Court of
Madrid, dated 30 May 2007, considers, as already advanced, that the
concurrence of this extenuating circumstance withitrial for an offense of
injuries, is due to the fact that

“Iit has been proved by the testimony of the localide agents
that answered the defendant’s call, that the lattest them and
told them what happened, acknowledging the fagk&ng them
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to the room where his wife remained and handingnthes
knife; behaviour that satisfies the extenuating fession,
which, the same as the making of amends for theageyrms
predominantly objective (High Court Sentence number
1737/2002, dated 20 December and 700/2002, dated 18
April)”.

11.7.2. AGRAVATING CIRCUNSTANCES

The aggravating circumstance most often appliedttm convicting
sentences that are the object of this study isotiee referring to the criminal
recidivism (21 sentences, that is, 4,6%), followeyg that of kinship (13
sentences, 2,89% of them). In addition to the @adnes, only the circumstance
of abuse of superiority (1 sentence) and that afsabof confidence (also 1
sentence) have been applied. It can be noticett{itbaaumber of sentences that
consider the concurrence of aggravating circumsg&ngs also small.
Specifically, the aggravating circumstance of kipshas regards its
implementation by the analysed sentences, arousss iateresting questions.

11.7.2.1. Circumstance of kinship

The concurrence of a relation of kinship betwees defendant and the
victim displays different effects within the CrinaihLaw, depending on the
nature of the legal rights protected by each crainigpe: sometimes it produces
an aggravation of the sentence (offenses with otsitef a personal nature),
some other times its effects are extenuating (ef#fenthat do not protect
individual legal rights. It may even determine teclusion of responsibility
(acquittal excuse of article 268.1 of the Penal&}od

When it concurs within the scope of gender violeras defined by the
Organic Law 1/2.004, kinship will always be takenam aggravating condition
because we face offenses with an eminently persomaént.
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Nevertheless, this aggravation may concur in tweint ways: either as an
element considered by the penal type itself tongefihe penal type or to
aggravate the sentence; or as a circumstance amgetith responsibility that
displays aggravating effects.

A)Circumstance inherent to penal type

Examining the first possibility, when the penalaypf the Special Part of
the Code considers kinship in the typical desaiptof the infraction, the
circumstance mentioned in article 23 will not bengsidered as an aggravating
circumstance. As an example, we may consider tHensd of regular
mistreatment within the scope of domestic violencegender violence (article
173.2 of the Penal Code) or some articles concgroiffenses against sexual
freedom (articles 180.1"4192.1... of the Penal Code). The principk bis in
idem prevents sanctioning the same behaviour twicewels as extracting a
double punitive measure from the one fact.

Following this line, the earlier mentioned Senterdated 3% May, from
Section 27 of the Provincial Court of Madrid does nonsider that there is a
concurrence of the kinship circumstance in the adsa conviction based on
article 148.1 and 4 of the Penal Code, since df ithe same nature as what is
described in article 4. It should be remembered #ntcle 148.4 of the Penal
Code establishes thdthe injuries referred to in chapter 1 of the eamnliarticle
may be punished with a prison sentence amountingwto to five years,
depending on the result caused or the risk produced.- If the victim is or has
been his wife, or a woman that is or has been bdartle accused by a similar
affective relation, even if they do not live togeth

B)Amending circumstance

In other cases, the mixed circumstance of artiGle@fthe Penal Code may be
applied; this circumstance, as mentioned earlidways aggravates the
responsibility of the penal types in gender viokeri/ithin the sentences object
of the present study, we may appreciate it as grnaagting circumstance in 13
occasions and in no case as an extenuating ciranoest
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The mentioned article 23 of the Penal Code stdtas‘a circumstance
that may extenuate or aggravate the responsibiliggending on the nature, the
motivations and the effects of the offense, isgoemhaving been the offended
spouse or person that is or has been bound inlalestaay by a similar affective
relation to the accused, or to be an older or yaemdrst line relative, or a
brother or sister by nature or adoption of the atfer or of his spouse or of the
woman that lives with him.

Sentence number 114/2.007, dated P2cember, from Section 6 of the
Provincial Court of Vizcaya, among other thingsnwots the accused as the
author of an offense of injuries according to &etit50 of the Penal Code, with
the concurrence of the aggravating circumstanckinghip. As argued by the
sentence itself,

“the individual that has carried out the offensdyuaing the
confidence and community of feelings generatechbycouple
relationship, with absolute contempt of a previdife Iin
common and of a daughter born by their union, plalbi
attacked his partner”.

C) Its incidence in cases of lack of affection

Different sentences that have been analysed appdy aggravating
circumstance of kinship in situations of lack of @ffiective behaviour. Before
the amendment of the 2.003 Penal Code, the casautasrstood that such
circumstance remained excluded from being usednaaggravating factor in
cases where the couple relationship was so dedgégabthat it could not provide
a sufficient base to justify reprehending the autho a bigger way (non
jurisdictional Plenary of the Second Chamber of High Court, dated 18
February 1.994, which was taken up in many sengneeen though the case
law clarified its position in the understanding ttimat all deterioration on the
love relationship quenched on itself the possipilir its application.

The reform of article 23 of the Penal Code effedigdthe Organic Law
11/2.003, dated 3September, referred to specific measures on pshfiety,
domestic violence and social integration of foreigny meant that the
circumstance of mixed kinship wabjectified
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Due to an express legal determination, this cir¢cante will concur even if the
marriage or similar affective relationship has gggeared, as long as the facts
are related to that life in common, in a directrairect way (Sentence from the
High Court, dated 1%October 2.005).

In this respect, Sentence number 114/2.007, datBdD2cember, from
the Provincial Court of Vizcaya, argues that

“an intensification of the penal response to sitaas that lead
to very serious attacks within the familiar circigender
violence) is intended. The legislator objectifieche t
circumstance and minimized, to the point of anngllit, the

need that the marriage bond or assimilated perdistand all

this was due to a criminal policy that, acknowledgithe

society’s general feeling, considered that it wasassary to
put a stop to the violent and aggressive manifestatamong
couples that live or have lived together, lookingr fa

dissuading effect on the author of the deed”.

Following the same line, Sentence number 35/2.@@8ed &' March,
from Section 2 of the Provincial Court of Valladbltiondemns the defendant as
the author of an offense of homicide while conagyri among other
circumstances, the aggravating factor of the acthis®ing been the spouse of
the victim, since the divorce sentence was daféd=@ruary 2.006 and the
events took place ori'March of the same year.

11.7.2.2. Criminal recidivism
According to article 22.8™ of the Penal Code‘there is criminal
recidivism when while committing a criminal offenske culprit has been

convicted with an enforcing sentence for an offaamesidered within the same
Title of this Code, as long as its nature is theea
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The present Penal Code considers the so calledfispeeminal recidivism,
which concurs with the presence of three conditidhe culprit must have
committed a new crime; at that time, the individsiaould already have been
convicted with a charge; and that the convictingtesece had been passed for an
offense accounted for within the same Title, anchutst be of the same nature,
that is, the offenses must be the same or sintiteré must be concurrence of
the same attack on the same protected legal rights)

It should be noted that this circumstance is the thiat enjoys the widest
application in the sentences that are the objetite@turrent study, having been
applied on 21 resolutions, that is, on 4,67% of ¢bavicting ones, which in
principle proves that there is a moderate degreeriofinal recidivism on the
part of the culprits of offences tried within thengler violence range.

11.7.2.3. Breach of confidence

Article 22.6" of the Penal Code considers the circumstance ciinta
with abuse of confidence”, consisting of the fdaattthe culprit abuses the
confidence or familiarity in the relationship, thdisregarding his duty to loyalty
and fidelity. The abuse of this relationship iseably accounted for in the
circumstance of kinship, which establishes a difficin the application of this
aggravating circumstance in the matter of gendsence.

In spite of it, it should be noted that this circ@tance is noticed within the
offenses against women in some case. In this respentence 35/2.008, dated
3" March, from Section 2 of the Provincial Court oél\dolid, considers the
concurrence of this aggravating feature because

“even if it is true that H. and C. were divorced,
notwithstanding, it is also true that they livedyéther in the
same house and their own children and friends’ gatens
confirm that there was a relationship of trust beéwn them, she
kept preparing the meals for him, they went out dowalk
together and Cristina used to help him to the ddcto

Adding later that
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“there is a concurrence of all the requisites tlmapresent that
aggravating circumstance. They lived with each otinethe

same address, even though they had different bedrothey
trusted each other, as proved by the Court, and tdtk

advantage of it to have an easier access when menitbed his
offense, reducing her chances for defending hersstice,

precisely, due to this trustworthy situation amangm, she did
not expect to get such an attack”.

11.7.2.4. Abuse of authority

This aggravating circumstance, mentioned in artk®e? of the Penal
Code, cannot be considered in those cases wherenth@anced forces are
essential to commit the crime, either becauseattiygpe element or because the
specific circumstances of the offense imply thdtas to necessarily take place
in this way. To this effect, we must consider thdicle 67 of the Penal Code
establishes thatthe rulings of the earlier article will not be ajfipd to the
aggravating or extenuating circumstances that the has considered when
describing or sanctioning an infraction or the airastances that are in such a
way inherent to the crime that the later could hate been committed without
their concurrence”.

Sentence number 60/2.007, dated" March, from Section 3 of the
Provincial Court of Jaen does not consider thas ttircumstance could be
applied to an offense of regular mistreatment asapicle 173.1 of the Penal
Code, when there is no evidence of the concurreoiceghe referenced
aggravating circumstance within the tried casegesithe elements that make it
up are not mentioned, and adds up

“notwithstanding, it could be stated that committitihe offense
of regular mistreatment could mean that the aggredsas
taken advantage of his dominating position as rdgathe
victim who enjoys a poor self-esteem and a lackledfisive
response to his attacks, even though in some péticases,
she would defend herself against them or reportmth# is
significant that F. should not have appeared in €awring the
civil lawsuit concerning the offense of threats,tibat as was
alleged, she went back to live with her husbanerathe
conviction sentence from the Penal Court and tldar@€oom”.
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Sentence 35/2.008, dated B/arch, from Section 2 of the Provincial
Court of Valladolid is also remarkable since it siers, within an offense of
homicide, the concurrence of abuse of superiornigea from the use of a knife
by the aggressor, which reduces the possibilitesafdefence on the victim’s
side. According to this sentence,

“this aggravating circumstance may be risen due to,
either, the number of offenders that attack theimicthus
weakening her chances for defending herself, ahéomeans
used which reduce her chances for a defence. While
premeditation annuls all chances for a defence bseat takes
the form of a treacherous attack or a face to fattack, but a
quick and unexpected one; the abuse of superigedyces the
chances for a defence (it does not annul it). TleirChas
considered the concurrence of the aggravating amstance of
abuse of superiority due to the means used by Hngluhe
aggression, a knife, which the Court consideredrasmportant
disproportion between the means used by the aggressl the
ones that the victim could avail of to defend hirsAs
reasoned and proved by the Court, H. was in a sdoaof
advantageous force, due to the means used in tipesgjon, a
knife, thus weakening (not annulling) the victim®ans for
defending herself. It is, thus, evident that the aga knife by
the defendant, multiplied many times the attaclkiagacity of
the attacker originating a disproportion of forcbstween the
aggressor and the victim”.

11.7.3. CIRCUSTANCES FOR EXEMPTION

None of the sentences analysed considers the cencer of a complete
extenuating circumstance. That is, within the sampét is the object of study,
there is no case of psychic alteration or addictionalcohol or to other
substances that could have determined the impbtstoi attribute the offense
to its author.
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On the other hand, the incomplete grounds for exem@re considered
in a small number of cases: that or psychic almran 4 cases (0,89% of the
convicting sentences), and that of intoxicatiod ifurther resolutions (0,89% of
the same sentences).

11.7.3.1. Psychic alteration

We have just mentioned that this circumstance Ig detected in 4 cases
as incomplete grounds for exemption. This showshiwithe representative
sample of the object of study, the scarce incideoicenental illness when
charging the author of the offenses of gender nitde

This result coincides with the conclusions of tlalier studies on the
Sentences passed by the Jury Tribunals in casesiafer or homicide within
the scope of the couple or ex-partner: in thoseqzhs 2.006, it was considered
as complete grounds for exemption in 3% of the sas@d as incomplete
grounds for exemption in a further 3% of the casedhe sentences passed in
2.007 (this year the resolutions passed in thia byethe Provincial Courts were
also incorporated to the study) it was not congdess complete grounds for
exemption in any case, and as incomplete groundexXemption in 5 cases
(14%).

[1.7.3.2. Intoxication

The full intoxication due to addiction to alcoholirinks, toxic drugs,
narcotics, psychotropic substances or other thadyme similar effects has not
been considered as grounds for exemption in ang vawin the sentences
analysed, establishing it as incomplete groundskamption in 4 resolutions,
which means 0,89% of the total convicting sentences
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Again, it reveals a scarce incidence of addictmraltohol and drugs on
the possibilities of charging the author of the dmmviolence, both at the level
of the grounds for exemption and that of extengatorcumstances. This
statement also coincides with the conclusions m@ddiom analysing sentences
passed by the Jury Tribunals and by the Provir€@irts (those of the latter
concern the sentences passed in 2.007) that wereomed earlier and in which
the extenuating circumstance was considered orddrof the sentences passed
in 2.006 and in 14% of the ones passed in 2.007.
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11.8. IMPLEMENTATION OF ARTICLE 468 CP: EFFECTS OF
VICTIM’'S CONSENT TO REINICIATE A LIFE TOGETHER WHIL E
EXISTING A RESTRAINING ORDER (SENTENCE OR MEASURE)

Out of the 72 sentences issued on article 46&efRenal Code, more
than half of them have taken up the matter on ffexts of the consent of the
victim as to renewing a life together, while a rasting order is in effect, either
as a sentence, or as provisional measures.

[1.8.1. Introduction

The ban imposed on the aggressor concerning hisgetear the victim
may be set:

1%, As a provisional measure.

2" As a sentence applied according to article 4&hef Penal Code
concerning offenses related to gender violenceweals as those related to
domestic violence.

This differentiation is transferred to the Penatl€m which article 468.2, that is
systematically placed within Chapter VIII Title XX800k Il of the Penal Code,
punishes the infringement of the offense or praecaaty measure. The present
drafting of the typical behaviour is introducedthg Organic Law 1/2.004 dated
28" December, concerning Comprehensive Protection ieasagainst Gender
Violence. This penal type applies a punishment aidhths to one year prison
sentence to those who would infringe a sententleaske considered in article 48
of the Penal Code or a security measure of the sahee imposed in trials
where the plaintiff is one of the persons artici@.2 of the same Code refers to.
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Up to the time article 468.2 of the Penal Code came effect, in its
present drafting, no legal debate had been edtallisn whether the consent on
the part of the plaintiff could affect in any wayetconsummation of the typical
behaviour. This debate was introduced after Judgethd56/2.005, dated 96
September, was passed; this judgement expressexl @ogmal considerations.
The judgement related to the consequences of tbisiale of the person that
benefited from the precautionary restraining ordey to maintaining a
relationship or continuing to live with the indiwdl this order was passed
against, on the effectiveness of the same, witltctimelusion that the Judgement
denied any penal relevance to the cases whereftiiregement took place with
the consent of the beneficiary of the precautioma@asure or to the cases where
there was a doubt about the will to keep the alosrtioned measure. The High
Court stated that, in these cases, the precauyianaasure fallgle tactoand
that, the behaviour is atypical in them.

This position was amended in later judgements & High Court
(Judgements number 69/2.006, dated’ 2@nuary, and 10/2.007, dated™19
January. The latter states:

“The access to the house on"29ctober took place with
the agreement of the wife, the argument of whictoigaken up
by the defendant, since he is aware that the canskrnhe
plaintiff in this case could not eliminate the ghdity of the fact.
First, because the consent was conditioned or naarbgy
“family pressures” as confirmed by the proved egerdand,
second, because the validity of the protected leigak is not
weakened or blemished by the consent of the suifeg it is the
principle of authority that is wronged by the ofenof the
infringement of the measure. It is true that thisasure is
granted for safety reasons to benefit the wifegrtect her life
and body integrity —which are not legal rights sten dispose
of, either- but, in any case, she is not the laggit directly
protected by the rule”.
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The High Court doctrine has continued to be akditip to the time where
the Second Division has adopted the Agreement,irwitihe General Division
celebrated on 25November 2.008, concerning the interpretationrttla 468
of the Penal Code in the cases where there have feisional restraining
orders where the victim’s consent has been prdvednphatically concludes:

“The consent of the wife does not exclude the poigi
of a punishment, as per article 468 of the Penal&€Co

This non-jurisdictional agreement was applied te fludgement of the
Second Division of the High Court, dated"2Bnuary 2.009, which states:

“On the other hand, concerning the bottom of thdtera
that is, concerning the relevance the consent efwife could
have on the exclusion of this offense from artt®8 of the
Penal Code in the cases of preliminary (or penabasures
against the husband consisting of a restraining eordthe
matter was addressed in a non-jurisdictional plgnaneeting
celebrated last 25 November in which, with a majority of 14
votes against 4, it was agreed that the consetiiefvife does
not exclude the possibility of applying a punishimers per
article 468 of the Penal Code”; all of it, based tre key idea
of the irrelevance, within the penal law, of thegfeeness
obtained from the person offended by the crimin&iaction,
principle that is only considered as an exceptiathiw the so
called private offenses, which is when the penaldansiders it
S0, expressly”.

11.8.2. Analysis of the different interpreting criteria

The relevance of the victim’s consent in the rerlesiaa life together,
when existing a restraining order (sentence or areashas been considered in
different ways by the Provincial Courts, granting denying extinctive
effectiveness in the consummation of the typicalioacin the offense of
infringement of the sentence and/or precautionagsure.
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A group of the analysed sentences states thaiotigent has no extinctive
relevance within the typical action. Among theng tbllowing can be found:

1%, Judgement number 66/2.008, datel! ddnuary, from Section 20 of
the Provincial Court of Barcelona. It states the victim’'s consent does not
grant extinctive effectiveness to the precautiomagasure. It considers that the
position of the High Court, held for the first memed ruling, cannot be
transferred to the cases where the restrictive uneabas the nature of a
sentence: within the executing phase its time terdened in a firm ruling and
must be exhausted up to its extinction. Thus, tilkok the protected person
cannot have any effect either on the duration erdktinction of the sentence,
being the latter, like the reminder of the judgetagaf compulsory compliance.

This judgement offers what is known as‘leagal channel to ease the
conflict” which can stem from the pronouncement of a judgetiiat imposes a
restrictive order, when a partial pardon is reqemsttogether with the
simultaneous request for a suspension of the exacudf the mentioned
judgement. This is a consideration of article 4.the Penal Code, as long as the
Government makes a statement over it, which, isehmases, can prevent the
compulsory separation of the couple when it is@gjaheir shared wish.

2" Judgement number 533/2.007, datefl @2tober, from Section 4 of
the Provincial court of Girona. It states that twnsent does not have any
relevance as regards to going back to living togretwhen there is a restrictive
order, because that is precisely the behaviounshatnished by article 468.2 of
the Penal Code.

3. Judgement number 497/2.007, dat8diBly, from Section 20 of the
Provincial Court of Barcelona. It states that tlomsent is not relevant to the
exculpation ends when it concerns a non-compliavfcéhe restrictive order
passed as a sentence.

4" Judgement 132/2.008, dated™2April, from Section 1 of the
Provincial Court of Valencia. It considers that tbensent of the plaintiff is
irrelevant to consider the infringement of the pnahary measure consummated,
nevertheless and in this case, the statement ixomdidered as the ultimate
reason for the resolution but the Court mentionditer dictum
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5", Judgement number 152/2.007, datefl R&@bruary, from Section 6 of
the Provincial Court of Vizcaya, considers that:

“The implementation of article 468 of the Penal €dd cases
of the defendant’s nature, tries to preserve bbth rotection
of the victim and the effectiveness and respettaiteadeserved
by the legal resolution the observance of whichuihan no
way be subjected to the defendant’'s wish, not iegisany
consideration in it concerning the possibility thtae victim’s
consent excludes the commission of the type, giooasists of
an offense with a well cut up result”...”and theseno room for
argumentations concerning issues such as the egmstef a
pardon or specific authorisations from the victilmat would
allow the defendant to violate the measure andise®ictim”.

“To acknowledge that the consent of the offendaddcanean

the impunity of the behaviour would amount to exgpger to

possible coactions or pressure in order to leavtheut effect
what had legally been agreed, leaving her freedtednine its
validity, coactions or pressures which the legistatas rightly

intended to banish by establishing prohibition® ltke one that
has been infringed”.

On the other hand, the following ones grant a wetee to the victim’'s
consent:

1%, Judgement number 397/2.007, datef Rgril, from Section 20 of the
Provincial Court of Barcelona. In this case, theu€argues as reasons for
acquittal, the following:

a. The doctrine of the High Court that considers atgpthe infracting
behaviour of a provisional measure of a restrainonder when the person
obliged by the provisional measure and the persotegied by the same have
voluntarily gone back to living together.

b. The provisional measure had been established éopehiod of time

that the instruction of the proceedings would &sd, at the time they went back
to living together, there was no proof as to itdidily since there was no
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testimony or certification from the Secretary oé tGourt as to the possibility
that the instruction had already finished by thated

2" Judgement number 180/2.007, datell M4y, from Section 4 of the
Provincial Court of Tarragona, which repeats pathe legal argumentations of
the same Section, established in the Judgement@Ffofypril 2.006, specifically
mentioning them. It states the following:

“As stated in that resolution (BApril 2.006), even though we
cannot assume a general clause of non-typical istaite when
considering the consent of the protected persohesrlack of
interest on the effectiveness of the protectionsones ordered,
this does not mean that the different evaluatiosede=d by the
behaviour of the person who willingly violates astrective
order should be ignored or that the actions of gegson who
acts with the free and specific authorisation a thctim not to
respect her should not be considered, even whem#wesure
would not have been legally modified.

Within such exceptional cases, the specific baith fidiat must
concur in the author of the facts cannot be idesdifas agreed
in the Conclusions reached at the meeting held add, in
December 2005 by the Judges of the Provincial Gonfto are
provided with exclusive competences within the gewitlence
scope and who consider that those cases must goighed.

Naturally, this decision is a controversial one Jbitis in tune
with the doctrine established within the sentemoenfthe High
Court dated 26 September 2005 which, in fact, as stated by the
appealing party, does not make any difference aoimg its
reach regarding the provisional or punitive natucd the
imposed measure.

Within that judgement, the case of infraction isaleated
paying attention to the specificity of the consetemeasure, in
relation to the scene where its efficiency is dgvedl, deserving
the special constitutional protection, and evert drgues that
the validity or annulment of the measure or theesgce cannot
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depend on the will of the person for whose probecti is
awarded, it concludes that the most cautious decisrould be
to make its public nature compatible with the resder the

inviolable frame of the decision of the same, frefdtermined
by itself”.
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11.9. IMPLEMENTATION OF THE “SIMILAR AFFECTIVE
RELATION” WHILE NOT EXISTING A LIFE IN COMMON TO
INCLUDE OR EXCLUDE THE IMPLEMENTATION OF THE
COMPREHENSIVE LAW

The majority of the resolutions analysed that tagehis point opt for the
implementation of the Comprehensive Law to the sasé engagement
relationships or to the new love relationships thase within our society.
Nevertheless, the doctrine of the different ProahdcCourts offers varied
solutions when subsuming or excluding the violeagsing within this sphere
within the specific protection radius that is imtuzed by the Comprehensive
Law.

[1.9.1. Introduction

The Organic Law 1/2.004, of Comprehensive Prateciileasures against
Gender Violence, maintained, in the drafting ofckes 153, 171, 172 and 173.2
of the Penal Code, the equality of status betwkenrtarital relationship and the
“similar affective relation” that its legal preceds had already established
regarding the relation that must exist betweenaittesze and passive subject of
the offense. The above mentioned Law also congsidsve important novelties
introduced within the reform operated by the Orgdraw 11/2.003: on the one
hand, it maintained, the suppression of the smedéimand of stability within
the relationship and, on the other hand, it maneithe inclusion of the
expression “even when they do not live together”.
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11.9.2. Interpretation of the expression “similar affective relation,
even when not existing a life in common”

As derived from the legal text itself, within timentioned penal types,
both the spouses and th&dres uxorio”partners which are usually referred to
asde factopartners are considered as active and passivecssibjrhere is no
doubt about this. But, does it include only thoagses?

The study of the judgement passed by the Provir@mirts derives that
one of the points that has originated most intémgediscrepancies in the
implementation of the Comprehensive Law has beeriethal expression “even
when not living together”, added to the “similafeative relationship”. With
these expressions it has clearly intended to irclottherde factocases where
there is a special connection or union beyond thpls friendship but which
were not immersed into tlte factounion due to the lack of the element of a life
together. With the new terminology introduced, ithgusion of those more and
more frequent factual situations, in which the sgemonnection of the couple,
of fidelity, of unity, of future vocation that didot enjoy the same treatment
because they did not refer to a life together urtbersame roof and that are
equally situations requiring tutelage because ef ¢iistence of that special
relationship which transcends the personal splgoig through the familiar
one and reaching the social sphere; have been rteebatincluded.

Some of the studied judgement underline that tigeeseof assimilation to
the marital relationship must not be measured sehman the basis of the
existence or non-existence of a project of lifeammon but by the reassurance
that it shares with it the emotional nature whéeelegal drafting puts its stress:
that is, the personal and private relationshipfitdaat clearly goes beyond the
limits of a simple friendship, no matter how intens is. Judgement number
31/2.007, dated 22January, from Section 6 of the Provincial CourVifcaya,
follows this line also referring to Judgement numi2€2/2.005, dated 30
December, from Section 2 of the Provincial CourtAeila, adding up that it
should not matter the fact that there were no “plaor the future” within the
relationship, since, the case being so, it couldbe to multiple reasons that
might even be unconnected with the wishes of therasted parties, as the
social reality makes evident, while this point does imply an erosion on the
intensity of the relationship or on the affectiaetor that goes with it.
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Judgement number 466/2.007, dated' Jline, from Section 27 of the
Provincial Court of Madrid, among others, stated #stablishing in which cases
the relationship may obtain that calcification, doethe existence of factual
circumstances that might allow to perceive thatsphlhich credits the
seriousness, stability and vocation of permanericthe relationship, is ale
facto question that is subjected to the necessary atatied within the penal
process.

Moreover, some of the studied judgements refleett tithe different
Seminars of the Courts of Violence against Womea #@nose of the Judges
assigned to Sections of the Provincial Courts Hrat specialized in violence
against women, have adopted some uniform crit@caprding to which, the
engaged couple would be included within the reteteavs, so long as there is
an evident vocation of stability within the relatghip and not considering the
mere friendship or the specific and sporadic retethips as sufficient to
comply with the requisitions of the same.

[1.9.3. Analysis of the different interpreting criteria

A) Some of the sentences examined in this study, dcapply the
Organic Law 1/2.004, because they consider that dinglar sentimental
relationship does not concur, in the following tedtcases:

. A 15 day long relationship where the victim and élceused used to
sleep at an ATM machine (Judgement number 101/2.68ed ¥ February,
form Section 1 of the Provincial Court of Alicante)

. A couple relationship which is starting (Judgememimber
99/2.007, dated"® February from Section 1 of the Provincial Couriitante).

. An engagement type relationship where there is noofpof the
existence of a compromise between the individuaktschiv might allow to
assimilate it to the “community of a life in intstg” characterizing a marriage or
a more uxoriode facto couple (Judgement number 108/2.007, dEE&dViay,
from Section 3 of the Provincial Court of Asturias)

. An emotional relationship lasting 3 months, alondpichi the
accused went to see the victim to her house ofteh kept sporadic sexual
relations (Judgement number 37/2.007, datddabuary) from Section 20 of the
Provincial Court of Barcelona.
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. A sentimental relationship regarding which no adite¢gion has
been produced as to its intensity and degree omaaty, confidence and
compromise (Judgement number 83/2.007, dat&dApgil from Section 2 of the
provincial Court of Valladolid).

. A sentimental relationship regarding which no prdas been
established as to the frequency the accused anddtw® saw each other, the
intensity of the relationship or the existence on-+existence of a project in
common (Judgement number 824/2.007, datdtdQdtober, from Section 27 of
the Provincial Court of Madrid).

B) Some of the sentences examined in this study ajmelyOrganic
Law 1/2.004, because they consider that the sirsdatimental relationship does
concur, in the following factual cases:

. An engagement type relationship, with its relateshtisnental
connections between the two parties, lasting oves fears and a half,
acknowledged by the accused and the victim, regssdbf whether they have
been living together and of whether they have exgog sexual relationship
(Judgement from Section 20 of the Provincial CadrBarcelona, no number,
appeal roll 625/2.006, dated™ 0anuary 2.007)

. An engagement type relationship, even without thention to
share a future life in common. On the other hahd, mere friendship with a
sporadic fling or a sporadic sexual relation witholwrther emotional
implications is considered excluded (Judgement rmuniy5/2.007, dated™
March, from Section 2 of the Provincial Court ofa@ada).

. An engagement type relationship lasting more thapedr and
considered as serious and stable and in which riéfeyred to their partner as
boyfriend or girlfriend before other people (Judgamnumber 432/2.007, dated
31% May, from Section 27 of the Provincial Court of difia).

. A sentimental relationship lasting a month and l& dwad which is
admitted by the accused. The latter had the keybetictim’s house and he
used to spend the night there sometimes. The vetamily understood that the
relationship between her and the accused was tlzet engagement (Judgement
number 466/2.007, dated 1 June, from Section 27 of the Provincial Court of
Madrid).

76



STUDY ON THE IMPLEMENTATION OF THE COMPREHENSIVE LW BY THE PROVINCIAL COURTS

. A stable engagement type relationship lasting 1Ir yewl a half
(Judgement number 136/2.007, datell Ry, from Section 1 of the Provincial
Court of Valencia).

. A sentimental relationship lasting 1 month and df, has
acknowledged by the accused, and which consistetivioly together and
sharing a home even with the victim’'s younger ddeig(Judgement number
35/2.008, dated I2February 2.008 from Section 1 for the Provinciaug of
Valencia).

. A sentimental relationship, related to a couplantyvtogether,
where the assimilation degree to the marital @hesthip was not measured on
the grounds of the existence or non-existencebpect of life in common but
by the fact that it coincides with it in the natwkthe sentimental relationship
which is what the legal drafting stresses: thattl® fact concerned with a
personal and private relationship which clearlysgetther than the limits of a
simple friendship, no matter how intense it may (@edgement number
31/2.007, dated 22 January, from Section 6 of the Provincial Court of
Vizcaya).

. A sentimental relationship, related to a couplentjvtogether only
during the weekends, in parallel with a differergrital relationship (Judgement
number 493/2.007, dated 1 4une, from Section 6 of the provincial Court of
Vizcaya).

. A sentimental relationship lasting 1 year as reekbrby the
accused, without existing a life together but witimporal persistence on the
personal encounters and with trips made togetlieige€iment number 907/2.007,
dated 8 November from Section 27 of the Provincial Codriviadrid).
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11.L10. SENTENCES IMPOSED OTHER THAN THOSE INVOLVING
PRISON

The analysis of the judgements that are objectstafly shows the
following results concerning this matter:

£4)-TBC 28 8.9) - Privacidn derecho conducic
8.2)- MULTA 23 8.10) - Privacidn derecho de ammas 333
B.3) - Privacion derecho a residir o acudic 10 8.11] - Inhabilitacion absaluta 7
8.4) - Prohibicién volver aprox. Viclimas o perjudicad 356 8.12) - Suspensidn empleo o cargo 1
§.5) - Prohibicidn aprox. Fam/fotros 16 9.13)- Inhabilitacion especial
8.6) - Suspension régimen visitas - Inab.patria polestad
8.7 - Prohibigidn camunicacian Victima 285 - Inhab._sufragico =
£.8) - Prohibicién comunicacian Famiotas 10 - Inhab.profesion, emplec o cargo

8.14) - Pérdida condicidn beneficiaro pension de viudedad

815} - Control medidas por medios elecirdnicaes | 1
8- PENAS AS DIFERENTES DE LA DE PRISION i
B1)-TBC m 8.3 - Privacian derscho conducir
E.2) - MLULTA 5.11% 8100 - Privacién deracho da armas T4.00%
8.3) - Privacidn derecho a residir o acudis 2,22% 8.11) - Inhakilitacién abscluta 1;55%
B.4) - Profibician walver aprox. Victimas o perudicad| 7g 179, ©12] - Suspension empleo o cargn 0.22%;,
B.5) - Probibicién aprox, Famiotros 3.56% 0191 Inhabiitacion especial .
8.6 - Suspensidn régimen visitas - Inab.patia potestad [
8.7) - Prohibician caomunicacion Viclima 63.33% - Inhab.sufragio
B.B) - Prohiticion comunicacion Fam/lotras | 2 25% - Inkiat profesicn, empleo o cargo

B4} - Pardida condicidn teneficiano pensidn oe viudeaad
Porcentaje calculade sobre sentencias _| B.15) - Control medidas par medios electrdnicos 0,22%
CONDENATORIAS

[1.10.1. Introduction

The sentence imposed by the judge or the penat tmihe accused of
gender violence is the result derived from thaahiteport and the maintenance
of the statement of the victim from the time theqaedings started to the time
the oral proceedings take place, when evaluatedvasole, together with the
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reminder of the evidence practiced within the gmalceedings, when they are
considered as a charge. Nevertheless the expreskithe penal result of the
study on the judgement from the Provincial Countsgender violence offers
some shades of interest that will be taken up below

[1.10.2. Sentences written in the legal documenthat are to be
Imposed on the criminal law provisions of major impementation
concerning gender violence

When checking the result of the judgement studieds necessary to
analyse the sentences that are passed within thal Bede, concerning the
offences that are most common within the gendeflenae, and which are
mentioned below, in order to examine later thesttes they produce:

a) Offenses of specific maltreatment, minor threatd amnor coactions:
articles 153.1, 171.4 and 172.2 of the Penal Code.

Six months to one year prison sentence or worksherbenefit of the
community lasting from thirty-one to eighty daysdann all cases, the
deprivation of the right to have and carry armsirduia period of time raising
from one year and one day to three years; alsovédmeh the Judge or the
Tribunal deems it appropriate for the interest loé wunderage or disabled,
deprivation of parental guardianship, tutelageatarship, guard or the right to
take care of the underage or disabled, up to fess

b)  Within the regular mistreatment: article 173.2luf Penal Code:

Six months to three years prison sentence, demivaf the right to have
and carry arms during a period of two to five yeamsl, in its case, when the
judge or tribunal deems it appropriate to the edeof the underage or disabled,
special deprivation of parental guardianship, agel curatorship, guard or the
right to take care of the underage or disabledfperiod of time rising from one
to five years, without prejudice of the sentencesaved from the offenses or
infractions related to the physical or psychicablence acts that have taken
place.

C) Offense of violation of a sentence as consutl@nearticle 48 of the Penal
Code or of the precautionary or safety measureshdar nature, granted
within criminal procedures where the damaged partyne of the persons
that article 173.2: article 468 of the Penal Caefers to.
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Although technically, it is not an offense relatedgender violence, it is
included in the study, resulting, as previouslytestain the one of the penal
types more commonly applied on the cases of tHenoe suffered by women at
the hands of their husbands, partners or boyfriepassent or past, due to the
fact that they are women.

A prison sentence of six months to one year isiegpl

[1.10.3. Minimum measures

Since the above mentioned are the penal typesjfrrapplication within
this sphere, the study will concern the logical lenpentation of the sentences
related to the proved facts that are the objea tater convicting sentence, on
those penal types.

a) Concerning the offenses defined by articles 153, 47d 172 of the Penal
Code, there are a total of 377 Judgement againgt@aittals concerning the
same penal types.

b) Whenever a sentence is passed on one of thesesedfethe compulsory
sentences that must be applied are the following:

1.- Prison or Works for the Benefit or the Commuyiais the main sentence.

A total of 388 prison sentences have been passdbdeosample that is
the object of study. As for the other alternativaimsentence, the one
referred to Works to the Benefit of the Communityhas been passed in 28
cases, which means 6,22% of the total convictionesees. This shows that
the prison sentence is the main option.

In any case, the implementation of this sentenqgeires the consent of
the convicted person (article 49 of the Penal Coiieyefore, there are two
possibilities: either the convicted person’s consenbtained during the trial
on the case that the prison option is passed irséiméence, or the prison
sentence is appealed, specifically requesting ¢esea of works for the
benefit of the community.
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2.- Restrictive measures (ban on getting neavitttan), compulsory as per

article 57.2 of the Penal Code (it is also compyld$or offenses of domestic

violence), which states that, in any case, the eamgintation of the sentence
mentioned in section 2 of article 48 will be effstt for a period of time that

will not exceed ten years when a serious offensensidered, and five years
If a less serious offense is considered, notwititsteg what is mentioned in

paragraph two of the earlier section, which st#it@s$ this sentence should
exceed at least in one year the one related tdepevation of liberty.

Consequently, it becomes compulsory to impose éngegace related to
article 48.2 of the Penal Code which states ‘ithegt ban on getting near the
victim, or those of her relations or other peophattthe judge or tribunal
determines, prevents the convicted person fronngetiear them, anywhere
they may be, as well as getting near their homeheir working place and
any other places that are frequented by them, sggimng the parental
access, communication and stays with the childhent would have been
granted, in its case, within the civil sentence;taghe total compliance of
the sentence”.

Moreover and concerning the suppression of the npareaccess
mentioned in the above mentioned article, an ingmrtamendment
introduced by the Organic Law 15/2.003, establislibdt the rights
depriving sentence consisting of the ban on gettiegr the victim or other
people would be tied to the legal consequencesuippressioriex lege” of
the parental access, communication and stays Wihchildren granted
within the civil judgement. The automatic suppressof the parental access
will last up to the total compliance of the sentemd restrictive measures.
But it is only applied as regards the parental s€dbat would have been
agreed already, and it would not be enforceabkadater civil judgement
that might be passed. Within the analysed judgenmensentence has been
passed on the suppression of the parental acaagasysly agreed upon.
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The sentence consisting of the ban to get neawitten has been
specifically passed on 356 of the analysed judgénesen though in one of
the cases the judgement from the Provincial Coastriot picked up the full
ruling of the judgement passed by the Penal Cadnich might bring on its
implementation on a bigger number of rulings. Addito the sentence
consisting of banning the convicted from gettingmtine victim, within 16
of the analysed cases, the prohibition for the mied to get near the
relatives of the victim or other persons designdigdhe victim has also
been applied.

3.- Deprivation of the right to posses and carrngsa
A total of 333 sentences of this nature have bessqd.
As supplementary options are considered:

1.- Ban on the communication with the victim. Aléi&7.1 of the Penal
Code in relation to article 48.3 of the same Cadates that The ban on
the communication with the victim or those of helations or other
people that the judge or tribunal determines, presdehe offender from
establishing any written, oral or visual contacthvthem by any means of
communication or computer network” This sentence can only be
contested by the judge or the tribunal, and beiifterdnt from the
restraining order, the ban on communication isovai since the legislator
might appeal to the fact that the judgesll‘be able to impose it, if the
case requires'it

A total of 285 orders of this nature have beenadswas well as 10
more orders banning the communication with thetixeda or other people
appointed by the victim.

Since this order can be contested, its implememtas effected in a
smaller number than the restrictive order which @mpulsory one.

2.- Deprivation of the right of residence in a mardar place, which

coincides with the home of the victim or her wodq#, according to
article 57.1 of the Penal Code related to arti@d 4f the same Code.
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It has a wider radius of application than the reste order itself
which is fixed at between 200 to 500 metres, wihils one covers a
particular town, widening the frame of the resivietorder beyond a few
meters of distance.

Thus, article 48.1 of the Penal Code mentions th&ents of this
order as?The deprivation of the right to live in particulgslaces or to go
there, prevents the defendant from residing or gdnthe place where he
has committed the offense or where the victim ofdraily live, in case it
Is not the same.”

A total of 10 sentences of this nature have bessquh
3.- Deprivation of parental authority, tutelageagiianship or care.
A total of 7 sentences have been passed on sestehttes nature.

Concerning the sentence imposing a fine, its lempntation is
specifically forbidden for the proper offense typedated to gender
violence, including the violation of precautionaneasures or sentences
related to article 468.2 of the Penal Code. Even ghbssibility of its
replacement is forbidden, and article 88.1.3 ofReaal Code establishes
that “In the case where the defendant had been convidiggl to an
offense related to gender violence, the prison esex@ can only be
replaced by works for the benefit of the commuihityhese cases, and in
addition to a sentence compelling the defendantdmply with some
specific programs related to his re-education asgighological treatment
the Judge or Tribunal will demand that he shouldnpty with the
observance of the obligations or duties specifiedulings 1 and 2 of
section 1 of article 83 of this Cod”..

A total of 23 sentences of this nature have besmer, although they
refer to infractions.

Supplementary orders: Article 56 of the PenaleCstates:

“For prison orders under ten years, the Judgesd
Tribunals will impose as supplementary orders,ah&ng on
the seriousness of the offense, one or some ofotloaving
ones:
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1% Suspension of employment or public position.

2" Special deprivation of the right to be a cand@é&r the
elections during the time of the conviction.

3", Special deprivation of a public employment orifims or

profession, trade, industry, commerce or any othght, if

these had had a direct relationship with the ofeecemmitted,
having to specifically point out this connectionthin the
judgement notwithstanding the application of wisastated in
article 579 of this Code.

Seven judgements have agreed on a complete discatedn of the
defendant and 1 has led to a suspension of empldyanel position.

f)  Control of the restraining order by electronic medhonly appears in one
judgement, although it does not really refer tooawviction but to a
control measure of its compliance. Therefore, ugpasition in a
judgement is not compulsory and it can be adopted dinal penal
measure.
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[1.11. ON THE ALLEGED WOMEN'’S FALSE REPORTS

The following graphic, based on the sentence gslirssued after the
evaluation of the related oral proceedings thewerrdd, proves the lack of
consistency shown by the allegations that assattwiomen often make false
reports when stating that they are victims of augirast violence.
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[1.11.1 Introduction

Even though the offense of false reports is noto#ense of gender
violence, but, on the contrary, it is framed witkire offenses against the Justice
Administration (Title XX of Book Il of the Penal @e), it has been deemed
necessary, in this first study on the implementatiaat the Justice Courts effect
as regards the Comprehensive Law, to analyse trsteege of the rulings,
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within the legal resolutions, that might reflecetimcidence of the alleged false
reports that, from certain sectors, have beerbated to women.

Chapter V from Title XX of Book Il of the Penal Cedcomprising
articles 456 and 457, refers to the offenses gkfaccusation and reports as well
as to the simulation of offenses.

Article 456.1 from the Penal Code typifies the offe of false accusation
and reports, stating that it is referredTtose who knowing its falseness or by a
reckless disregard for truth, charge somebody widme actions that, had they
been true, they would have meant some penal indrgaf this charge were to
be made before a legal or administrative civil semvwith a duty to proceed to
its clarification”. Its section 2 states théit will not be possible to proceed
against the reporter or plaintiff until there isfam ruling or a firm resolution
related to a dismissal of the proceedings or uitdy are filed by the Judge or
the Court that has dealt with the charged infractidhose will order to proceed
ex-officio against the plaintiff or accusing paiyg long as enough evidence is
found within the principal cause concerning theséood of the charge,
notwithstanding the fact that the action can alsodursued after the offended
makes the accusation”.

On the other hand, article 458 of the Penal Cadendd within the next
Chapter VI, typifies the offense of false testimpthat is perpetrated bylhe
witness that is not telling the truth in his tesimyg within the legal cause”.

The legal statistics do not contain the differeffémses that are object of
investigation for the instruction courts, which areeant to instruct, among
others, the offenses committed against the Jusiiteinistration. This specific
precision can only be found within the statisticdldtins on offenses related to
the domestic violence and gender violence regulégdhe Comprehensive
Law. None of the legal statistics bulletins contitia offenses ruled by the Penal
Courts or by the Provincial Courts.

Therefore, the approximation that could be mad#éopossible commission of
an offense of false accusation or false reportsy isieans of the cases where the
legal body —which has acquitted the person thatbesh accused of an offense-
agrees, through considering that there is enougbemege to support the
falsehood of the imputation initially effected, itafer an statement about the
actions, in order for the Instruction Court to istigate the possible commission
of the new found offense.
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Naturally, the basic right to the presumption afanence prevents —as in
all offenses- to evaluate the inference of theestant for the investigation of
some facts as an equivalent to having performechthien that is meant to be
investigated. As in the other cases, the presumgmtionnocence does not yield
but up to the time when a firm ruling is passed.

Additionally, the decision to infer a statementyywespecially in these
cases, is qualified by the specificity of the legahaviour of the victims of
gender violence who, as previously stated, copé&rasas they do not succeed
in definitely getting out of the circle of violencevithin a situation of
aggression-reporting-remorse-aggression. In moas th few occasions, the
difference between the initial allegations anddhes made during the oral trial,
when it has a penal relevance, can be placed bsitein the sphere of the
offense of false testimony (going back on the ahitteport to prevent the
consequences of the penal process on her partesrmartner) than within that
of false allegations or accusations. In this setiseinference of the statement
that may grant the legal body allows the investmmtof the possible
commission of either one or the other offense, swithudging in advance the
final result of the actions (dismissal of the prdiags, filing, acquittal or
sentence for one or the other offense).

This inference of the statement means, indeed, pbssible penal
relevance of the differences existing between thial report and what has
finally been proved in the oral proceedings. Buttiluta sentence ruling for the
false accusation or reporting offense is not fireveryone —including the
reporting parties of offenses related to gendelewnice, of course- is entitled to
the right of the presumption of innocence and, wtitho getting the treatment
and consideration of innocent.
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[1.11.2. Analysis of the court rulings that are the object of study in
this matter

The study effected on the representative samplegail resolutions that
rule on the matter of gender violence regulatedti®y Comprehensive Law
allows to draw out the conclusion that the statedmémat, within some sectors,
are made concerning the fact that the women thadrtreoffenses of gender
violence are making false statements, do not haaimallest foundations, both
on the intended generalization of tiadse reportsthat would justify to consider
it as an extended phenomenon or, even, if we cengi@ case provided with a
minimum and singled out relevance.

In fact, out of the 530 resolutions studied, ontepthat means 0,19% of
the total ones, is directly related to a case ¢batd be framed within this scope,
without prejudice of other possible readings.

It is Judgement number 171/2.007, datell d4ne, from Section 2 of the
Provincial Court of Las Palmas, which resolves ppeal, an appeal against a
sentence ruling issued by the Penal Court numlo¢Las Palmas.

The Penal Court had condemned the accused, asetpetgator of an
offense of mistreatment within the family scope, fiaving hit his sentimental
partner during an argument, in various occasiond, far having pushed her
heavily, causing her injuries consisting of trausratat the left cervical area and
the chin, as well as an anxiety attack. The plintho had maintained her
accusation at the instruction phase, took refugkeinright to be silent as per
article 416 of the Rules of Criminal Procedure,imigithe oral proceedings. The
Attorney General read her summary statements apd tke request for a
convicting sentence. The Penal Judge, who must Waighed, both, her initial
statements, at least in part, and the injuries ezhls/ the actions (which is
inferred from the appeal judgement that refers He fremaining evidence
practiced during the trial”), sentenced the accusasl has already been
mentioned.

Both the convicted person and, curiously enougk, phaintiff (who,
obviously, was not the legal party damaged by thetesice) gave notice of
appeal against the sentence, interested as theyiwehe acquittal of the first
one.

88



STUDY ON THE IMPLEMENTATION OF THE COMPREHENSIVE LW BY THE PROVINCIAL COURTS

In common agreement, both parties based their cégpeappeals in the
“evident wrong evaluation of the evidence” effectehin the same sentence
object of the dispute because, according to thetgfaherself, surprisingly, for
the first time along the proceeding, she had legnd) her initial report.

The Provincial Court considers the appeal “not beeahe Penal Court’s
actuation” had not evaluated correctly the evidgmeetised during the trial but,
because the Court had had the possibility to etheyimmediacy of the new
statement of the plaintiff who was interested ia Hearing. In this hearing, the
plaintiff stated that the days she placed the camplshe distorted the facts and
she exaggerated them because she was very antryheiaccused. She added
that the defendant had not hit her at all aslte“got the injury on her chin from
hitting a door accidentally, due to her nervouststawed to her discussion with
... and his intention to give up the relationship”.

From this statement from the plaintiff, made after sentimental partner
had been sentenced, in spite of her having takeigedan her right to be silent
during the oral proceedings, according to articlé 4f the Legal Prosecution,
the Court issued two conclusions:

* The first one, the recrimination to the plaintiff

“regretting that a legal prosecution devised to @at the
victims of gender violence should be used as anamamst
the party in the couple that does not comply witle t
sentimental demands of the other party”.

« The second, the consequence which could not beragnby the
lawyers of the two parties, the Court agrees

“to infer an statement from the actions in case pantiff
Mrs. ... had incurred in an offense of false actioses...
given the statements of the same, both, in thengrinade
for the appeal and during the hearing celebratedtlas
Court”.

Other resolutions take up these particularitieoalgh reaching very different
conclusions.
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Thus, for example, Judgement 513/2.007, datétipée, from Section27
of the Provincial Court of Madrid, confirms the tasce sentence. The sentence
from the Penal Court number 3 in Getafe had nonhtgrh efficiency to the
statements of the victim during the plenary, poigtout that she had lied during
the trial in other occasions, and condemned theisect; as the author of the
offense of mistreatment within the shared homeethas his own statements,
together with the medical report on the injuriesl dne report of the forensic
doctor. The defence places an appeal, allegingcaléed infraction of the penal
order that typifies the offense he had been coagicif , arguing the falsehood
of the accusations and the fact that the actiools pdace due to the provocation
of the wife. The Court rejects the motifs of thepagl, underlines the correction
of the substantiating evaluation of the appealadesee and also rejects the
implementation of the privileged subtype from sactd of article 153 of the
Penal Code, appreciating that there is no concoerei a lesser seriousness
when the defendant has hit his wife on her face andier abdomen, with his
fists, when she was pregnant, thus considering é&vain regarding this fact, the
instance evaluation was correct and right.

Judgement number 797/2.007, dat&dC&tober, from Section 27 of the
Provincial Court of Madrid also takes up the newrexating statement from the
victim, not only without deriving against it thefamring statement for the
investigation of a possible offense but also comfig the statement of sentence
from the Penal Court.

In this case, the Court confirms the sentence enofifiense of threats,
even though the victim exonerated her husband gldini@ oral proceedings.

“stating that he had not threatened her and thathieant to use
the knife that he had in his hand to cut the breatijle the
accused stated something similar”.

Since the judga quoavailed of additional evidence. On the one hand, he
had the statements of two eyewitnesses who, dirtieethe events took place,
shared a flat with both of them and who told thet tccused, brandishing a
knife, threatened to take his wife’s life. On thiteey hand, he had the allegations
of an agent of the Guardia Civil who said that, wine arrived at the couple’s
address, he found the victim under the bed, crgmdyvery nervous.

90



STUDY ON THE IMPLEMENTATION OF THE COMPREHENSIVE LW BY THE PROVINCIAL COURTS

The same judgement rejects the pretended infradbonan improper
implementation of article 130.5 of the Penal Coahbile the defence proposes
the extinction of the criminal responsibility due the pardon granted by the
victim. Notwithstanding the fact that the mentioretdon seems to clarify the
exonerating statement of the victim during the prakceedings, the Court states:

“Focusing the question in this way, the first metiv
wielded can clearly not prosper since the victinpardon,
according to article 130.5 of the Penal Code, com® one of
the reasons why the penal responsibility is existged only in
the cases where the law anticipates it so, amonghwthe
offense of minor threats that are the object of dlceusation
and sentence are not considered, the latter bewated as an
infraction of public nature legally pursued, andr fahe
prosecution of which the pardon granted by theiwicts
irrelevant”.

Other judgements refer to the allegations of therts=e of the appealing
party about the spurious motivations of the forrmedaaccusations, which they
reject.

Thus, judgement number 253/2.007, datBd@ne, from Section 4 of the
Provincial Court of Girona, takes up this allegatimade by the defence,
together with an additional one introduced by th#&el, which cannot be
considered alien to the earlier one: the allegattduastitutional predominance
that is granted to the statements of the woman datstruction of the general
norms on the distribution of the evidence charge”.

Concerning this last subject, the Court statesefoitly:

“And as regards the assertion about the predomieaoic
the woman’s statements over those of the man, igeaisg the
distribution of the charge of the evidence in saakay that it is
the accused who needs to prove his innocence ahdheo
plaintiff, we will simply state that it is a false. That rule
does not exist and has not been applied either.fattethat the
Judge of the instance should have given crediécatlegations
of the damaged party rather than to the accused tral
witnesses he supplied, IS clearly explained
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within the arguments used for his judgement, whieh will

examine at a later stage when we come into theuatiah of

the evidence, in which neither of them supportshyotheses
that because of his/her sex, he/she should be eptaatbigger
credibility”.

At a later stage, after remembering that the evialiaf the allegations is
not regulated by numeric or quantitative critenid by principles of credibility,
the Court takes up the allegation concerning theieps motivations:

“This attention we claim is the one provided by fingge
“a quo” acknowledging that he had been speciallyeative
when the damaged party explained the conversaten had
had with the son of the accused a about withdraweg
accusations if she was economically rewarded. lct, fehat
allegation has found an explanation that is consadenot only
sufficient but also logical, considering the norno$ the
experience concerning the fact that in spite ofimgsuffered
the offense, there was no special interest in raaimg the
accusation if the damage suffered was paid fors Tes not
entail illegitimate coactions but a reflection oret true
personal value of the accusation and of the peratgdure”.

In a similar way, Judgement 136/2.007, datefl i@y, from Section 1 of
the Provincial Court of Valencia, takes up this gjign tangentially. This
resolution, studies the allegation of the appegtiagy, concerning the assumed
evaluating error of the judge in the Penal Coumnber 3 of Valencia. The
appealing party had been convicted as the authanabffense against article
153 of the Penal Code, consisting of an aggregsidms girlfriend, with whom
he had had an engagement type relationship thidlder a year and a half,
twisting her wrists and punching her leg. The LeBakis number 2 of the
appealing sentence rejects the allegations, bedhes€ourt shares tHeight
criteria and the rationality of the inferring judgeent made' by the appealed
sentence, adding up:

“without the possibility that the interested allggmans of
the appealing party and the partisan conjecturescesning the
intention leading the plaintiff, should prevail ovéhe right
conclusions that the judge has reached”
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On the other hand, Sentence number 361/2.007¢ &d& April, from
Section 27 of the Provincial Court of Madrid, confs the sentence given by the
Penal Court number 8 in Madrid, which sentencedateused for an offense of
threats. The latter had sent a letter to his semtial partner, who has just left
him, in which, among other considerations, he sdilave taken thgamonero
(a device that holds dry-cured ham so that it caweud into fine strips) | do not
want to hurt you but you decide | will be waitingi). The victim, during the
oral proceedings, tried to play down the factsjrgayhat it had not worried her
specially. The Court states:

“It is true that, during the plenary, Mrs. ... hadcéearly
exonerating attitude concerning the actions of #ppealing
party, which could already be discerned when, attime she
appeared in the Court of Violence against Women, sthted
that she wanted to withdraw her accusation; antatee that is
very common, as shown by the practical experienaases of
gender violence and violence within the family, daethe
affective, social, familiar and economic connectidhat unite
the victim and the aggressor... On the other handmadter
how much the plaintiff alludes, in a vague and iegse way,
to the existence of certain pressures from herHaotand, it
seems that, even also from the police, when slgetayyamong
them, they all tried to convince her to formulate accusation
at the Police Station, this statement does notstesipurely
objective analysis, and more so when she alsosstait she
had to go into a Refuge, a decision which onlyf#ae to suffer
some type of aggression could force her into andchvh
contradicts that tranquility she says she enjoyetha time”.
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11.L12. REASONS FOR A NULLITY, IN CASE OF EXISTING

In general, we can state that the nullity of pemiegs is ordered in a very
limited number of the sentences that are objestudy, and the ones that refer
to the enforcement of the exemption from makindgestents following article
416 of the Rules of Criminal Procedure, stand out.

[1.12.1. In relation to the exemption from givingevidence

According to article 416 of the Rules of Crimifabcedure, the following
are exempt from making statements: the defendatd'sr and younger direct
relations, his spouse, his blood or uterine bratreerd sisters and side blood
relations up to the second civil degree, as wethasmatural relatives referred to
in number 3 of article 261 of the same proceediteys$. In these cases, the
instructing Judge will warn the witness that isluged in the earlier paragraph
that he/she has no obligation to make a statenmgainst the defendant but
he/she can make the statements that he/she depnapiagte, the reply given to
this warning will be recorded. Following this linljdgement number 106/2.007,
dated 3rd May, from Section 2 of the Provincial @ai Las Palmas stresses the
obligation of the victim (called as a withessktww up at the trial (articles 410
and 702 of the Rules of Criminal Procedure) withprgjudice that the same
(once she has shown up) can plead for the exemfsbom making statements
(under the protection of the mentioned article 4f6the Rules of Criminal
Procedure), arguing that

“the truth is that the offense that is being tried,an offense
that may be pursued by the law, and the punitivesequences
of the actions that the plaintiff reported and whicould

represent the offense he is accused of, could @defb to the
whim of the plaintiff”.

An important section of the reasons for the nulthgt the analysed sentences

refer to, are related to the enforcement of arddlé.1st of the Rules of Criminal
Procedure, as previously stated.
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In some cases, the analysed judgement order ttieyrndcause there is
no compliance with article 416.1st of the Rule€aminal Procedure, when the
latter was enforceable.

It has to be pointed out that, in the first plaoe,Judgement number
364/2.007, dated #8March, from Section 20 of the Provincial Court of
Barcelona, either the Penal Court Judge or theucisbn Court Judge did not
comply with article 416 of the Rules of Criminaloeedure, and it was recorded
that the victim stated before the Judge of therliesibn that she did not want to
report her husband. The sentence adds that

“the High Court, in several sentences, only allowise
evaluation of a statement from a relative thaingduded among
the ones mentioned in article 416.1 of the Rule€minal
Procedure, and who has not been warned concerninag t
article, when the victim spontaneously had shownatighe
Police Station or at the Instruction Court to reptine actions
that the accused relative has performed against(&entence
from the High Court dated 10-20-04, among othergir.the
present case the referred witness did not showoumake the
report against the accused at the Police Statiod, anoreover,
when making her statement at the Court she expidbse she
did not want to report the fact nor did she wantnbake an
accusation against her husband”.

On the same line, Judgement number 25/2.007, @X8drebruary from
Section 1 of the Provincial Court of Madrid, takgsa similar case:

“she has not been warned about article 416 of thde® of
Criminal Procedure, and not even, about the faat 8he would
not be charged with any penal responsibilitieshié sefused to
make a statement, and it is recorded, within thedopeances,
that she stated her wish to plead her right to bhwdi the
provisions of the already mentioned article, wrtihere is no
record of her having renounced that right before thudge of
the Penal Court, at a later stage; this fact causlest her
statements before the Court should be considerdnd void,
since the mentioned articles are meant to proteetdonvicted
person and not to be detrimental to him and thexd leo the
acknowledgement of the right to not making anyestants”.
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And it adds up that

“this same doctrine is contained within four sertes of the
European Court, as per the ones referred to thetddaki case,
dated 28" November 1.989, the Windisch case, datell 27
September 1.990, the Delta case, datel D8cember of the
same year and the Isgré case, datetl E8bruary 1.991. All of
them show that, faced with situations of similaarettteristics
(in them, the other way round: lack of warning dhgyithe
instruction and refusal to make a statement dutivgplenary),
the accused was not granted a fair trial and theesgtion 1 of
article 6 of the Human Rights Agreement was vidlafend this
is the criterion of our High Court in the judgementated 11
April 1.996 and 26 May 1.999".

In a different case, the nullity is given becausedbove mentioned article
416.7" of the Rules of Criminal Procedure was enforceé inon-appropriate
way, and this is so because, at the time the toak place the relationship
between the victim and the accused had already lwexdwen. Within this scope,
Judgement number 21/2.008, dated" 1Banuary, from Section 27 of the
Provincial Court of Madrid must be pointed out; @cling to it,

“since the victim Mrs. M.., living with the accuseat the time
the events took place, acknowledges within the madeedings
that, at the time of the trial, her sentimentalatednship with

the accused has already finished and she has na back to
him, it has to be concluded that she was thus ctech® make
a statement, not being able to seek the applicatibarticle

416 of the Rules of Criminal Procedure to her casece she
did not maintain any relationship similar to that @ married

couple with the accused. And having been excused rffinaking
a statement by the Judge in the Penal Court, tgbtro the

evidence of the Public Prosecutor has been limipeeyenting

him from practising evidence that was necessary@artinent,

of an easy and possible practice, and of an undxaimfluence
over the decision of the lawsuit. This means aatimh of the

constitutional right to the relevant evidence timtconsidered
in article 24.2 of the EC which leads, to takingtoin
consideration the adoption of an appeal to grarg thullity of

the part processed since the start of the oral peadings, in
order for the trial to be reproduced before anotldedge of the
Penal Court, thus rectifying the omission of thetness
evidence produced”.
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Lastly, the nullity of the Judgement and of thaltthat took place before
the Penal Court is declared in a judgement. It eors Judgement number
165/2.007, dated ¥4June, from Section 2 of the Provincial Court ofsLa
Palmas, which takes up a case where the victim rmadestatement before a
Judge of the Instruction Court (in the presence itk the intervention of the
defence and accusation’s lawyers) but that, lateade use of the right of
exemption granted by article 416 of the Rules oim@ral Procedure. This
judgement analyses the problem related to the tfzat, within these cases
referred to the plaintiff's silence, the readinghafr initial statement during the
oral proceedings, should be considered as apptepfadlowing articles 714 and
730 of the Rules of Criminal Procedure. The PermlrCdecided that it should
not, considering that the case related to artid® @f the Rules of Criminal
Procedure does not concur. Nevertheless, the Couriders that that reading
should have been made, arguing that

“introducing the statement of the victim (plainkifbf gender
violence, within the proceedings, through the clemi article

714 of the Rules of Criminal Procedure, would havea

damaged the right to a defence, since the plaiatifwered the
guestions made by the lawyer of the charged patiys

guaranteeing the principle of contradiction. Andr lelence

during the oral proceedings can and must be evallidty the
Judge or the Tribunal as a kind of contradictiofthaugh a

tacit one, as regards her initial active positiogjrconsisting of
giving notice of a report, voluntarily, and consiog both (first

statement and later silence), as well as the remgievidence
practiced within the oral proceedings, and themiorg up his
conviction, to acquit or condemn the accused, déipgnon the
case”.

In this case, and bearing in mind that the readihghe statement the
victim provided during the instruction did not takéace, the trial and later
judgement are declared null, so that a new trieédaplace, with a different
judge, in which, if the plaintiff were to make ueé her right not to make a
statement (article 416 of the Rules of Criminaldedure), the statement made
by her, made during the instruction phase, shoelddad, thus allowing the
ruling Judge to evaluate all the evidence practisgtiat action, with a freedom
of criterion.
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11.12.2. Denegacié de prova en primera instancia falta de suspensié del
judici

Sentence number 559/2.007, dated' 2@ne, from Section 27 of the
Provincial Court of Madrid, declares the nullity thle proceedings because two
pieces of evidence proposed by the appellant wedely rejected, giving way
to defencelessness: the allegations made by hénvede who had been with the
victim and seen the marks on her body a few hofies the action took place
and the experts’ psychological report that wouldovel to evaluate her
credibility; thus, requesting to perform the twceges of evidence in appeal
before the Court, again. The Court considers thmeapbecause the evidence
proposed by the now appealer was relevant, negessadl possible; and its
rejection gave way to defencelessness, when shelems/ed of the possibility
to produce some elements that were transcendentalgroper resolution of the
proceedings. Nevertheless, the sentence does aet practising that evidence
before the Court but it orders the nullity of thealoproceedings and the
judgement.

“because, on the one hand, it is forbidden; wheforring the
law and the doctrine exposed, in order to prevhaatdivision of
the probative evaluation that would take place wimdegrating
the result of some evidence practiced during thgeapwith the
result of others of a personal type, practised dgiihe instance
and, thus, excluded from the necessary immediaaghwvould
prevent this Court from getting the right convictito gage its
consistency and reliability. But, on the other harahd
specially, to prevent distorting the right to a ¢beiinstance of
the accused for whom, while acquitted in the semdhat is
challenged, a convicting sentence is sought by @asirt.
(similar considerations may be found in the Judgeme
103/2006, dated 25 April, from the Provincial Court of
Asturias and Judgement 349/2006, datBd@ril, from Section
17 of the Provincial Court of Madrid) ”.
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Judgement number 106/2.007, dated3rd May, fromti@e@ of the
Provincial Court of Las Palmas, which orders thdlityuof the acquittal
sentence (established by the Penal Court) bechestial was not suspended
when the witness-victim did not appear in Courgudtl also be mentioned. On
the other hand and as stated earlier, this resalgtiresses the obligation of the
victim (called up as a witness) to be present atpitoceedings, notwithstanding
that the same (once she shows up) might make useraight to refuse making
any statements (as awarded by article 416 of thesRaf Criminal Procedure).

[1.12.3. Other reasons for nullity

The studied sentences also contain an heterogesedes of cases where
a motivation for nullity is considered.

In the first place, Judgement number 90/2.008,ddateFebruary, from
Section 1 of the Provincial Court of Alicante orsl¢he nullity of the judgement
and of the oral proceedings because the defendengvihad been presented
within the required time.

On the other hand, Judgement number 5/2.007, ddfédanuary, from
Section 3 of the Provincial Court of Cadiz, conssdéhe nullity of the trial due
to a summons fault.

Last, Judgement number 85/2.007, dated @8tober, of the Provincial
Court of Cuenca, orders the nullity of the triachese it understands that the
First Instance Court passed a judgement when itth@a<ourt of Violence on
Women which should have been the competent aughtwit it, because it
concerned a case of gender violence.
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I11. CONCLUSIONS

ONE. - Distribution of the resolutions

Most of the declarations within the Sections Sdexd in Violence on Women
of the Provincial Courts that have been part of sample object of the present
study -95,48%- relate to appeals against judgemgrassed by the Penal Courts
(89,06%) or by the Courts of Violence on Women,hwittrials for infractions
(6,42%).

SECOND.- Sense of the ruling

Most of the resolutions passed by the Provincialir@owithin this scope, either
on the appeal phase or first instance trial, anredemnatory ones, and this
happens in 84,91% of the judgements that haverated the sample of study.

This is mentioned at this time, as in the casehef previous conclusion, to
contextualize the forthcoming ones.

THIRTS .- On the penal types that are the object of a comgcand acquitting
sentence

The offense of occasional mistreatment mentionedrtitle 153 of the Penal
Code is the penal type that is the object of tnalst often within our Courts.
They make up 59,33% (267 judgements) of the 450/ictng sentences and
65,35% (66 judgements) of the acquittals. Theyfallewed by the offenses of
minor threats and of violation of sentences or audonary or safety measures.
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The offense of regular violence related to artit/é3.2 of the Penal Code
continues to be of a residual application: it g&@2% (28 judgements) of the
convicting sentences and 11,88% (12 judgementsjechcquittals.

Therefore, we may conclude that the gender violeaseregards to which
accusations are formulated in a general basis &nchwtherefore, is the object of
sanctions also in a general basis, is reduceckettyfies referred to minor actions.

FOUR.- On the form of the judgements

The complete integration of the account of progeidence and of the ruling on
the s judgements passed on an appeal by the Piav@aurts, allow us to know
exactly the facts that are object of the accusatimhto evaluate the assumptions
of the argumentation followed by these Courts.

On the other hand, when the complete account dofaitts declared proven by the
Penal Court or the ruling passed is not incorpdrdte the resolution of the
Provincial Court, the evaluation of the argumeritthe judgement passed in the
appeal is made extraordinarily difficult.

FIVE.- Gender terminology

The terminology of “gender” is settled for the legssolutions, in coherence with
the positive stress given to the concept by thisliztgr.

Nevertheless, a plurality of concepts are usedimvttie resolutions to refer to the
case of typified action (offense of gender violenoffense of violence against
women, offense of domestic violence related tcckti53.1 of the Penal Code,
offense of violence within the family scope, ingsiwithin the family scope,

aggravated offense of gender violence, offense wftreatment, aggravated
offense of regular psychical domestic violence,pd@rand aggravated domestic
violence offense...). A precise identification bétdifferent penal types and their
application in a uniform way in the legal resolatds thus advisable.
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SIX.- On the arguments for acquittal

Within an important number of cases, it is not gaesto point out what causes

have led to the total or partial acquittal of tleeuwsed parties, in the judgements
of different provincial Courts that solve the appe&ither due to the concise

arguments they are based on, or because the l&do@used on other varied

aspects that are being debated.

Specifically, some of the acquittal rulings are puped, exclusively, by the
constitutional doctrine arisen from Judgement 1802 of the Constitutional
Court, which does not allow the Provincial Cougdondemn an accused person
that has initially been acquitted, based on a nealuation of statements from
witnesses, experts and accused people duringrdtenfstance, if the appeal court
has not been present at this evidence under theipes of publicity, immediacy
and contradiction.

SEVEN.- The specific projection of article 416 of the Rules Criminal
Procedure on the acquittal at the ruling of theffiemses.

The exemption from the requirement to give evideneéhin the wording
maintained in article 416 of the Rules of Crimirfdocedure since the %9
century, originates a great deal of the acquittihgs passed on the matter of
gender violence

The wording of the ruling produces distortions wwitlthe scope of gender
violence since, in a great number of occasionsetlugfenses take place within a
private environment, thus, the victim’'s statemerts ha special relevance.
Maintaining the present wording of the ruling, stiow, gets these offenses
nearer to the consideration of private offenses.

EIGHT.- The victim’s statement as accusation evidence.

Of the total sentences analysed, in 148 of them, Mictim’'s statement is

considered as accusation evidence, although irofil¥em there is a concurrence
of peripheral corroborations that prove the contd@nthat statement. Within the
reminder, that is, in 34, the statement of theiwvigs the only evidence practiced;
out of those, in 14, it helps get a condemning eseze and, in 11, to get an
acquittal. Within the reminding 9, other aspects awaluated in the Court
judgement passed on second instance, such as itiediiacy of the Judge quo
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or the absence of a statement from the victimiwithe oral proceedings, thus
the accusation evidence consisting on the statefnemt the victim and those
other aspects is not considered.

NINE.- On the existence of a subjective element withinoffienses of gender
violence.

Since the Comprehensive Law was enforced, somedjational bodies have
been requesting a subjective element (intentiondégrade, subjugate or
dominate) that was not required when interpretirgdenal types connected with
domestic violence (not even now), in order to $atiee legal requirements of
penal types connected with gender violence.

Most of the resolutions of the Provincial Courts miat examine this question,
which means that the question related to the iategr or non-integration of the
finalistic element within the offenses of gendesl@nce has not been taken up by
the parties, in these cases. Whenever it has dgeat@f debate or whenever the
Provincial Courts have examined this ex-officio sfien, which has happened in
17% of the resolutions that integrate the studype66% of the cases have
opted to consider that article 1 of the Comprehensiaw defines a subjective
element within the offenses of gender violence.

The totality of the sentences that are object ef phesent study, thus, reflect
various interpretative positions: some considet th&s enough to deserve the
penal reproach that the typical behaviour of the toavards his spouse or wife is
carried on, that she is or has been attached to bynma similar affective
relationship, even when they have not been liviagether; notwithstanding,
others consider that it is necessary to prove gstibe element: the intention of
the author to “degrade, subjugate or dominate tbiny a third one holds an
intermediate position, stating that this intentitthn degrade and dominate is
presumed when the offensive acts are performechéymrian over the woman
taking advantage of the affective relationshipteglao the couple, but admitting
this presumption of evidence against him. Theseggrositions have produced —
at least until the Constitutional Court has issaedtatement on this matter in
Judgement 59/2.008, dated™May- a number of different responses to the same
problems, so that the principle of legal safetylddae affected.
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Specifically, an applicable consequence that hasn beoticed within the
resolutions that require a concurrence of that estive element is that of
degrading the behaviour to an infraction.

TEN.- Circumstances that may modify the criminal respaihti.

The judgements analysed reveal the scarce incidehtee circumstances that
may modify the criminal responsibility on the rys related to convicting

sentences within the offenses of gender violents, sspecifically, the ones

connected with the influence of alcoholic drinksdougs or narcotic substances
on the possibility to attribute the authorship (g¥hihave been considered in
3.78% of the condemning resolutions as an extemyatircumstance and in

0,89% of them as an incomplete extenuating circant&) or the psychical

alteration (considered as an incomplete extenuatimgumstance in 0,89% of
those resolutions).

They show, in this way, percentages that are eadrer smaller than the ones
shown within the sentences passed in cases rétatexmicide and/or murder.

The aggravating circumstance that is most appliglsimicondemning resolutions
that are object of study is that of recidivism (8&ntences, that is, 4,67%)
followed by that of kinship (13 sentences, 2,89%tlem). In addition to the
earlier ones, only the circumstance of abuse oésogty (1 sentence) and the
circumstance of abuse of confidence (also 1 seejdrave been applied.

None of the sentences analysed considers the gencer of a complete
exemption.

ELEVEN .- On the consent of the victim in relation to the ssonmmation of the
offense of violation of a sentence or precautiomagasure

Within the resolutions analysed —passed prior éonibn-jurisdictional Agreement
of the General Court in the Second Division of tHgh Court dated 2%
November 2.008- the legal debate, introduced “exshids maintained in its
projection to cases of gender violence, concerthiegelevance of the consent of
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the victim in relation to the consummation of thH#eonse of violation of a

sentence or precautionary measures, as regardsehsures adopted for the
protection of the victims, very specially in whabncerns the measure of
restrictive measures (to prevent the offender frgetting near the victim),

offering different interpretative solutions.

TWELVE .- Application of the concept “similar affective relaship”

The majority of the resolutions analysed that takethe interpretation of this
concept opt for the application of the Comprehemshaw to cases of
engagements or to the new sentimental relationghgisare originating in our
society. Nevertheless, the legal term “similar etifes relationship even when not
living together” is a non-legal concept that altofer the different doctrines of
the Provincial Courts to offer various solutionsenrsubsuming or excluding the
violence originated within this scope in the ardaspecific protection that is
introduced with the Comprehensive Law.

THIRTEEN .- Sentences imposed.

Even though, the prison sentence and that of wdéoksthe benefit of the
community are alternatively considered as the nsentences for offenses
connected with gender violence, the first one ésrttore generally applied one.

Another prescriptive sentence in the offenses octtiedeto gender violence, as is
the restrictive order, to prevent the offender iggtinear the victim, has been
specifically applied in 356 convicting sentence8,11%), although the absence,
in several cases, of a full reproduction of thengibf the sentence of instance by
the Provincial Court could have hidden a higheceetage. This ban referred to
family members or third parties has been specifiggplied in 16 (3,56%) of the
convicting sentences.

The sentence related to the deprivation of the tigihave or carry arms has been
specifically applied in 333 (74%) of the convictirsgntences, although the
exceptions mentioned in the earlier paragraph shalsb be taken into account.

The sentence related to the ban on communicatirtly the victim, which is
optional, has been applied in 285 (63,33%) of tlemdemning sentences,
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raising to 10 (2,22%) of them the cases relata@tidcextension of this prohibition
to family members or third parties. Here, also, ¢éixeeptions mentioned in the
earlier paragraph apply.

A total of 10 sentences banning the right to lineaiparticular place have been
passed.

Within the analysed resolutions, no sentence comugrthe suspension of the
visiting rights previously agreed has been passed.

FOURTEEN.- On the presumed false accusations.

From the 350 resolutions that have been studidgl,amre, meaning 0,19% of the
total, is directly related to a case that could femed within this scope,

notwithstanding the right to other possible reading

FIFTEEN .- On the nullity of actuations.

The nullity of actuations is passed in a very leditnumber of the judgements
that are object of study, standing out the onesdaterelated to the application of

the exemption from the requirement to give evideaseper article 416 of the
Rules of Criminal Procedure.
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